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March 15, 2011 

Lyle W. Cayce, Clerk 
United States Court of Appeals for the Fifth Circuit 
600 South Maestri Place 
New Orleans, LA 70130 

Re: United States v. Jeffrey K. Skilling (Case No. 06-20885) 

Dear Mr. Cayce: 

 I write on behalf of appellant Jeffrey Skilling to apprise the Court of U.S. v. 
Hargrove, No. 06-2883 (7th Cir. Mar. 8, 2011) (attached).   
 

Hargrove was convicted of both money fraud and honest-services fraud.  After 
finding the honest-services fraud theory erroneous under Skilling v. U.S., 130 S.Ct. 2896 
(2010), the Seventh Circuit held that the error was harmless, but only because the 
evidence supporting the two fraud theories was identical:   
 

The only evidence that the government presented to the jury involved the 
fraudulent practices of Hargrove and others to rob a variety of victims of 
millions of dollars.  That evidence provided a basis to convict Hargrove of 
both honest services fraud and money fraud.  No evidence was introduced 
at trial that suggested Hargrove schemed in other ways to deprive any of 
the victims of Hargrove’s honest services apart from the theft of huge 
sums of money.  As such, in order to convict Hargrove of honest services 
fraud, the jury had to do so based on the evidence that also supported the 
money fraud.  To put it another way, no reasonable jury could have 
acquitted Hargrove of money fraud but convicted him of honest services 
fraud. 

 
Op. 2.   
 
 Hargrove both exemplifies this Court’s own Saks-Holley rule (Skilling Remand 
Br. 13) and illustrates why it does not apply here.  Unlike in Hargrove, evidence of 
securities fraud was not the “only evidence” of honest-services fraud introduced against 
Skilling—the government introduced substantial evidence establishing honest-services 
fraud (under the legally erroneous definition given to jurors) without requiring jurors to 
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find that Skilling committed securities fraud, as Skilling has shown.  Id. at 13-39, 44-50.  
In other words, the record did “suggest[] that [Skilling] schemed in other ways to deprive 
… the victims of [Skilling’s] honest services apart from the [alleged acts of securities 
fraud].”  Accordingly, “in order to convict [Skilling] of honest services fraud, the jury” 
did not have to “do so based on evidence that also supported the [securities] fraud.”  “To 
put it another way,” a reasonable jury easily “could have acquitted [Skilling] of 
[securities] fraud but convicted him of honest services fraud.”  
 

 

cc: J. Douglas Wilson (U.S. Dept. of Justice) 
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U.S. v. Hargrove, No. 06-2883 (7th Cir. Mar. 8, 2011) 
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United States Court of Appeals
For the Seventh Circuit
Chicago, Illinois  60604

Submitted September 16, 2010
Decided March 8, 2011

Before

William J. Bauer, Circuit Judge
Michael S. Kanne, Circuit Judge

Ann Claire Williams, Circuit Judge

UNITED STATES OF AMERICA,           ] Appeal from the United
        Plaintiff-Appellee,         ] States District Court for
                                    ] the Northern District of
No. 06-2883                v.       ] Illinois, Eastern Division.
                                    ] 
JACK L. HARGROVE,                   ] No. 1:03-cr-00779
        Defendant-Appellant.        ] 
                                    ] James B. Moran, Judge.

O R D E R

The Supreme Court vacated the judgment in this case and
remanded the matter to us so that we could consider the impact
of the Court’s decision in Skilling v. United States, 561
U.S. _____, 130 S.Ct. 2896 (2010).  We called for Circuit Rule 54
statements from the parties, and they both filed statements.  Our
review of these statements and the record on appeal in light of
the Skilling decision leads us to conclude that the judgment must
be reinstated and affirmed.

The government prosecuted defendant Jack Hargrove on
theories involving both honest services fraud and money fraud. 

NONPRECEDENTIAL�DISPOSITION
To�be�cited�only�in�accordance�with

�Fed.�R.�App.�P.�32.1

- over -
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But it now concedes that it was wrong to present the case as one
involving an honest services theory because the case did not
involve a bribery or kickback scheme, as Skilling requires. 
Skilling, however, instructs that such an error can be harmless. 
The question then is whether a reasonable jury might have
convicted Hargrove of failing to render honest services for
private gain but not have convicted him of money fraud.

The only evidence that the government presented to the jury
involved the fraudulent practices of Hargrove and others to rob a
variety of victims of millions of dollars.  That evidence
provided a basis to convict Hargrove of both honest services
fraud and money fraud.  No evidence was introduced at trial that
suggested Hargrove schemed in other ways to deprive any of the
victims of Hargrove’s honest services apart from the theft of
huge sums of money.  As such, in order to convict Hargrove of
honest services fraud, the jury had to do so based on the
evidence that also supported the money fraud.  To put it another
way, no reasonable jury could have acquitted Hargrove of money
fraud but convicted him of honest services fraud.  Hargrove’s
Rule 54 Statement does not point to any evidence that suggests
otherwise.

The judgment and sentence is reinstated and AFFIRMED.
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