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BY ECF 

Lyle W. Cayce, Clerk 
United States Court of Appeals for the Fifth Circuit 
600 S. Maestri Place 
New Orleans, LA 70130 

Re: U.S. v. Skilling, No. 06-20885 

Dear Mr. Cayce: 

The decision in U.S. v. Black—submitted by the Government under F.R.A.P. 28(j)—
supports reversal of Jeffrey Skilling’s convictions.    

Black was convicted of two frauds, each of which involved alternative theories—legally 
erroneous honest-services fraud, and valid money-property (“pecuniary”) fraud—as well as 
obstruction of justice.  On remand from the Supreme Court, the Seventh Circuit reversed one 
fraud conviction, and affirmed the others. 

The court described the relevant standard as “whether a reasonable jury might have 
convicted [Black] of [honest-services fraud] but not have convicted [him] of pecuniary fraud.”  
Op.10.  The court deemed it “unlikely” the jury convicted Black of the first fraud on an honest-
services theory, but it nevertheless reversed the conviction.  Id.  Although the “evidence was 
certainly sufficient to prove a pecuniary fraud,” it “was not conclusive,” and a rational juror 
could have relied on the invalid honest-services theory to convict without finding the elements of 
pecuniary fraud.  Op.9-10. 

The record differed for the second fraud.  Reviewing the record as a whole—including a 
“concession” by Black that “fatally undermine[d] [his] challenge to the convictions”—the court 
concluded that “[n]o reasonable jury could have acquitted [him] of pecuniary fraud on this count 
but convicted [him] of honest-services fraud.”  Op. 13.  In particular, the court emphasized that 
the “only rational explanation” from the record was that jurors found “only a pecuniary fraud.”  
Op. 13-14.   

The analysis in Black supports reversal here.  Like the fraud counts reversed in Black, the 
Government’s evidence of securities fraud directed at Skilling was “not conclusive”—far from it.  
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And unlike the fraud counts affirmed in Black, there are many “rational explanation[s]” for how a 
juror could have convicted him for honest-services fraud without finding all the elements of 
securities fraud satisfied.  Remand Br. 17-58; Remand Reply 8-29.1  

Sincerely, 

/s/ Daniel Petrocelli 

Daniel M. Petrocelli 
of O’Melveny & Myers LLP 

 

                                                 
1 Black’s affirmance of the obstruction conviction is irrelevant.  Black relied only on 

general “spillover prejudice”; the Count 1 error here, by contrast, was directly connected to the 
other counts by the indictment, jury instructions, extensive evidence, and government argument.  
Cf. U.S. v. Edwards, 303 F.3d 606, 639-41 (5th Cir. 2002) (contrasting “spillover prejudice” with 
Yates-error analysis). 
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