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          1             (The following was had before the jury)

          2               THE COURT:  Good morning, ladies and gentlemen.

08:28     3   Please be seated.

          4                    Mr. Berkowitz, you may complete your

          5   direct examination of Mr. Rice.

          6               MR. BERKOWITZ:  Your Honor, taking heed of your

          7   advice yesterday, I'm going to pass the witness in the

08:29     8   hopes that we can get Mr. Rice out of here today.

          9               THE COURT:  Great.



         10                    Any questions of the witness,

         11   Mr. Holscher?

         12               MR. HOLSCHER:  Yes, we have some, Your Honor.

08:29    13               THE COURT:  You may proceed.

         14               MR. HOLSCHER:  Your Honor, may I provide you

         15   with the exhibits we're going to show on cross-examination.

         16               THE COURT:  Sure.  Thank you.

         17               MR. BERKOWITZ:  Do you have a copy of the list

08:29    18   for me?

         19               MR. HOLSCHER:  We're going to give you the

         20   exhibits as we go through them.

         21               MR. BERKOWITZ:  I gave them our binder

         22   beforehand, but that's fine.

08:30    23                          KENNETH RICE

         24                        CROSS-EXAMINATION

         25   BY MR. HOLSCHER:
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          1    Q.   Good morning, Mr. Rice.

          2    A.   Good morning.

08:30     3    Q.   I'm Mark Holscher, and I'm one of the lawyers

          4    representing Jeff Skilling.

          5                    I want to go directly to some of the

          6   statements you made under oath to this jury yesterday.

          7                  First, did you tell this jury that Jeff

08:30     8   Skilling asked you to pitch immediate layoffs of the

          9   Portland employees as a redeployment.

         10    A.   Asked me and others to pitch it as a redeployment.

         11    Q.   So you stand by your testimony that Mr. Skilling

         12    asked you to pitch immediate layoffs of employees in

08:31    13    Portland as a redeployment?

         14    A.   Mr. Skilling asked me and others.  When we were

         15    getting ready to present our restructuring of EBS, we had

         16    planned to lay off people.  That was -- that was my

         17    recollection of what we wanted to do.

08:31    18    Q.   I'm sorry.  I asked you a more specific question,

         19    Mr. Rice.

         20                    Are you saying that Mr. Skilling asked you

         21    to falsely pitch to the EBS employees that they were going

         22    to be part of a redeployment program rather than being

08:32    23    laid off?



         24               MR. BERKOWITZ:  Judge, asked and answered.

         25   Objection.
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          1               THE COURT:  Sustained.

          2   BY MR. HOLSCHER:

08:32     3    Q.   Let's see what we can do to clarify this.

          4               MR. HOLSCHER:  If we could put up the testimony

          5   yesterday from Mr. Rice at Page 2840, Line 14 through 2842

          6   Line 1.

          7   BY MR. HOLSCHER:

08:32     8    Q.   Looking at Line 2, Mr. Rice, can you please read your

          9    answer there.

         10    A.   Yes.  "We -- we talked about the presentation and who

         11    was going to do different parts of the presentation.  And

         12    in that discussion, Mr. Skilling told me that he wanted to

08:32    13    characterize the layoffs as redeployments."

         14    Q.   When did that discussion take place?

         15    A.   It's my recollection that it took place either the



         16    day before that meeting or the morning of that meeting.

         17    Q.   And when you refer to the day before the meeting, did

08:33    18    you have discussions with Mr. Skilling the day before this

         19    March 15th, 2001 meeting with the Portland employees?

         20    A.   I'm not sure.  I know that I flew up there on a

         21    company plane.  I am not positive if he was on that plane

         22    or not.  But I remember having this discussion with him

08:33    23    very near to the March 15th meeting.

         24    Q.   So you're saying this morning that you can't remember

         25    whether that conversation was the day before on the plane
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          1    or the morning of the presentation to the Portland

          2    employees?

08:33     3    A.   I don't remember which one it was.

          4    Q.   Okay.  So it was either the day before on the plane

          5    with Mr. Skilling or the morning of the presentation.

          6                    Is that your --



          7               MR. BERKOWITZ:  Asked and answered, Your Honor.

08:33     8               THE COURT:  Overruled.

          9   BY MR. HOLSCHER:

         10    Q.   So it was either the day before on the plane with

         11    Mr. Skilling or the morning before the presentation.

         12                    Is that your testimony?

08:34    13    A.   That's my recollection.

         14    Q.   Okay.  And that's when Mr. Skilling told you to

         15    characterize the layoffs as redeployment; is that right?

         16    A.   That's my recollection.

         17    Q.   Did you go to the Portland meeting on a plane with

08:34    18    Jeff Skilling?

         19    A.   I don't remember if Mr. Skilling was on the plane.

         20    Q.   So as you sit here today, talking to this jury, do

         21    you even remember whether you had a discussion with

         22    Mr. Skilling the day before the February 15th meeting?

08:34    23    A.   I thought we were talking about March 15th.

         24    Q.   Thank you.

         25                    As you sit here today, do you even
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          1    remember whether you had a discussion with Mr. Skilling on

          2    an Enron plane the day before the March 15th Portland

08:34     3    meeting?

          4    A.   No, I don't remember if a discussion took place on

          5    that plane.

          6               MR. HOLSCHER:  If we could go up to the

          7   testimony and go up a few lines.

08:35     8   BY MR. HOLSCHER:

          9    Q.   At Line 20, do you see where he asked the question:

         10    "Did you take the corporate plane to Portland?"  Do you

         11    see that?

         12    A.   Yes.

08:35    13    Q.   And your answer "Yes.  Actually, I was in Colorado on

         14    spring break.  And the corporate plane stopped there to

         15    pick me up, and then we went on to Portland."

         16                    Do you see that?

         17    A.   Yes.

08:35    18    Q.   Were you trying to indicate to this jury that you

         19    went on that plane with Mr. Skilling?

         20    A.   No.

         21    Q.   Was that "we" just you and the pilot, Mr. Rice?



         22    A.   I don't remember who was on that plane.

08:35    23    Q.   Now, yesterday on direct, you were giving us some

         24    recollection of counter-entries back to 1999.  I just want

         25    to make sure we're clear here.
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          1                    As you sit here today, your testimony when

          2    you said, "We went on to Portland" to this jury yesterday,

08:36     3    you don't know if the "we" was just you and the pilot?

          4               MR. BERKOWITZ:  Objection, Your Honor.  Asked

          5   and answered.

          6               THE COURT:  Sustained.

          7   BY MR. HOLSCHER:

08:36     8    Q.   I'm going to lay some background to this meeting.  My

          9    writing is just a touch better than Mr. Petrocelli's, but

         10    not much.

         11               MR. BERKOWITZ:  Stipulate to that.

         12   BY MR. HOLSCHER:



08:36    13    Q.   This is the day that you had the meeting with the

         14    Portland employees; correct?

         15    A.   That's correct.

         16    Q.   How many employees did EBS have as of that day?

         17    A.   I'm not sure.  Around 1,200 I'd say, 12- or 1,500.

08:36    18    Q.   1,200 to 1,500?

         19                    You're the CEO of EBS.  You don't know

         20    within the range of a couple hundred how many employees

         21    you had on March 15, 2001?

         22    A.   I don't know the exact number.  I know it was 12-,

08:37    23    13-, 1400, something like that.

         24    Q.   Okay.  So now you've narrowed your range to 12- to

         25    1400?
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          1    A.   (No audible answer).

          2    Q.   As CEO of EBS, this very important meeting when

08:37     3    you're talking about redeployment, are you saying you

          4    don't remember the number of Enron employees?



          5    A.   I'm saying I don't remember the number of employees.

          6    Q.   Out of the 12- to 1,400 employees, how many were at

          7    that Portland meeting?

08:37     8    A.   I don't know how many were there.

          9    Q.   Well, you were speaking to them; right?

         10    A.   That's correct.

         11    Q.   You looked out to the people you were talking to?

         12    A.   Yes.

08:37    13    Q.   Can you give this jury some estimate of the number

         14    you were talking to?

         15    A.   I would say 150, maybe.

         16    Q.   Of those 150, how many in Portland were going to be

         17    part of the redeployment process?

08:38    18    A.   It's my recollection the number in Portland was

         19    something like 60.

         20    Q.   So just so we're clear, this pitch to misrepresent in

         21    Portland was targeted at these 60 employees who you

         22    believe were going to be immediately laid off, who Jeff

08:38    23    Skilling was telling they were going to be redeployed?

         24    A.   No.  Actually, the pitch was for all two -- it was

         25    really for all 1400 employees to explain to them that we
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          1    were reconstructing the business and that was going to

          2    affect their jobs.

08:38     3    Q.   Your meeting in Portland was just to the Portland

          4    employees, and then it was piped in; correct?

          5    A.   I think so.

          6    Q.   So there was no one from Houston that was

          7    participating in that Portland meeting; right?

08:39     8    A.   No, but there was going to be a meeting in Houston

          9    later that week.

         10    Q.   I'm asking you about the Portland meeting right now.

         11    Okay?

         12    A.   Okay.

08:39    13    Q.   So it was your testimony yesterday that these 60

         14    employees did not have a transferrable skill set; is that

         15    right?

         16    A.   That's not quite right.

         17    Q.   Okay.  Why don't we -- we'll put that up in a moment.

08:39    18                    Did you, in fact, say yesterday that, in



         19    your view, these employees in Portland didn't have a skill

         20    set transferrable to other Enron units; so, in reality

         21    these were layoffs?

         22    A.   No.  That's what I said.  That's not -- that's not

08:39    23    what I believe.

         24    Q.   All right.  Let's pull up your testimony.

         25               MR. HOLSCHER:  This will be Page 28, and I
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          1   think, 42.

          2   BY MR. HOLSCHER:

08:40     3    Q.   While they find that I'm going to move on to another

          4    area.

          5                    I'd like to show you Government's

          6    Exhibit 3043, Mr. Rice.

          7    A.   Do I pull it out of this book?

08:40     8    Q.   No.  It's going to be -- yes, it should be there in

          9    that book; correct?

         10               MR. BERKOWITZ:  Your Honor, we have a



         11   transcript on -- thank you.

         12               THE WITNESS:  I don't think it's in my book.

08:41    13               MR. HOLSCHER:  Government's exhibits.  We

         14   expected them in the government's binder.

         15                    It would be Tab 56 of ours.

         16   BY MR. HOLSCHER:

         17    Q.   I want to ask you a question before you look at it.

08:42    18                    In fact, Mr. Rice, the redeployment plan

         19    was put in place days before your March 14th or March 15th

         20    discussion with Mr. Skilling, isn't that true?

         21    A.   That could be true.  I was out of town for most of

         22    that time period.

08:42    23    Q.   Okay.  So it's your testimony that, if the

         24    redeployment plan was put in place before March 14th or

         25    15th, you weren't aware of it because you were out of
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          1    town?



          2    A.   That's possible, yes.

08:42     3    Q.   Okay.  Let's look at Government's Exhibit 3043.

          4    A.   What's the tab number?

          5    Q.   I believe it's your Tab 57, but I will give you a tab

          6    in a smaller book.

          7                    Do you have the first page of Government's

08:42     8    Exhibit 3043 in front of you, Mr. Rice?

          9    A.   Yes, I do.

         10    Q.   Is this an e-mail from Terrie James to you and others

         11    dated March 12, 2001?

         12    A.   Yes.

08:43    13               MR. HOLSCHER:  Your Honor, I move to admit

         14   Government's Exhibit 3043 and ask that it be published to

         15   the jury.

         16               THE COURT:  All right.  It's admitted.

         17               MR. BERKOWITZ:  No objection, Your Honor.

08:43    18         (Government's Exhibit Number 3043 was admitted)

         19               MR. HOLSCHER:  If you could put that up.

         20   BY MR. HOLSCHER:

         21    Q.   Mr. Rice, this is a March 12, 2001 e-mail from

         22    Ms. Terrie James to you?

08:43    23    A.   Correct.

         24    Q.   Who is Terrie James?



         25    A.   Terrie James was an individual that worked in our
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          1    corporate -- in our EBS communications group, marketing

          2    and communications.

08:43     3    Q.   And you agree that this e-mail is two days before you

          4    claimed Mr. Skilling asked you to pitch the layoffs as a

          5    redeployment; correct?

          6    A.   That's correct.

          7    Q.   Is Mr. Skilling copied on this e-mail?

08:43     8    A.   I don't see his name there.

          9    Q.   He's not on this e-mail; right?

         10    A.   No, I don't think.

         11               MR. HOLSCHER:  If we could please go to the

         12   third page.  I'd like to go to the executive question and

08:44    13   answer section about three or four pages back.

         14                    If we could -- Pam, if you would blow up

         15   the second and third question and answer.

         16   BY MR. HOLSCHER:



         17    Q.   Mr. Rice, I'd like for you to read to the jury the

08:44    18    question and answers that were prepared on March 12th,

         19    2001.

         20    A.   Starting with this one?

         21    Q.   Yes.  I would just like you to read that to the jury.

         22    A.   Okay.  The question is:  "How many people will be

08:44    23    affected?

         24                    The answer is:  "We estimate about 13

         25    percent of EBS employees will be redeployed as part of
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          1    this reorganization.  Additionally, certain support

          2    functions, IT, security, are being absorbed into Enron

08:45     3    Corp."

          4    Q.   You --

          5    A.   "When will I know if I am affected?

          6                    "Employees to be redeployed will be

          7    notified by their supervisor on or before March 23rd."



08:45     8    Q.   Did you have any discussions with Marla Barnard?

          9                    First, let me ask you:  Do you know who

         10    Marla Barnard is?

         11    A.   Yes.

         12    Q.   Who is she?

08:45    13    A.   Marla Barnard is the woman who was the head of EBS

         14    human resources group.

         15    Q.   Did you talk to Marla Barnard at any time about this

         16    redeployment before March 15, 2001?

         17    A.   I don't remember.

08:45    18    Q.   You don't remember one way or the other?

         19    A.   No, I don't.  I'm sure I did, but I don't remember

         20    specifically.

         21    Q.   Do you have any idea whether Ms. Barnard and the

         22    other people at HR had spent significant time preparing a

08:45    23    redeployment program for the EBS employees who were going

         24    to be affected by the job elimination?

         25    A.   I know that Marla and her team spent a significant
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          1    amount of time preparing for the restructuring of the

          2    organization which we called the redeployment; but in

08:46     3    reality, I knew, and we all knew, that many of those

          4    people were not going to be redeployed.

          5               MR. HOLSCHER:  Can we have -- can we pull back

          6   the transcript of the page where Mr. Rice gave his answer

          7   yesterday about the skill set.

08:46     8   BY MR. HOLSCHER:

          9    Q.   Mr. Rice, why don't you try to summarize then, while

         10    we wait for this, as best you can for the jury, why -- let

         11    me restate this.

         12                    Did you not testify yesterday that these

08:47    13    redeployments were, in fact, layoffs because many of the

         14    employees in Portland did not have a skill set to be

         15    transferrable to other business units of Enron?

         16    A.   I believed that we were laying off people.  We were

         17    going to try and redeploy as many as we could, but the

08:47    18    reality of the situation is that many of the employees in

         19    Portland had skill sets that were inconsistent with the

         20    rest of Enron and would not be moving to Houston or some

         21    other Enron location.  And I believe the correct way to

         22    characterize that in that case was layoffs.



08:48    23    Q.   Mr. Rice, are you saying that there were Portland

         24    employees involved in, say, the build-out of the network

         25    who would not have skill sets that could be used in other
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          1    parts of Enron?

          2    A.   I'm sure some of them did have skill sets that could

08:48     3    be used in other parts of Enron.

          4    Q.   Who are the specific subset of those 60 employees in

          5    Portland who you believed were being de facto laid off

          6    because they did not have skill sets to be transferred?

          7    A.   I think there were software engineers.  There were

08:48     8    certain network engineers.  There were -- there were

          9    systems engineers.  There were salespeople that had 25

         10    years of experience in selling the telecommunications area

         11    that I felt, even if offered another job at Enron

         12    requiring a move, they would not do it.  And I believed

08:48    13    from the day we began working on this reorganization that



         14    the right way to characterize it in many cases was

         15    layoffs.

         16    Q.   Did you prepare any e-mail or memo to anybody at any

         17    time saying you believed that it was more appropriate to

08:49    18    characterize this action in Portland as layoffs rather

         19    than redeployment, any document?

         20    A.   Not that I know of.

         21    Q.   Now, in fact, Mr. Rice, I'd like you to look at what

         22    should be Tab E in your book there, smaller book.  This is

08:49    23    Defense Exhibit 12087.

         24                    Do you have that in front of you?

         25    A.   Yes.
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          1    Q.   Is the front of this an e-mail from Steve Kean to a

          2    number of people at Enron, including you and Mr. Skilling?

08:50     3    A.   You're going to have to give me a minute on this.

          4    Q.   You're about halfway down the middle, Mr. Rice.

          5    A.   What's that?



          6    Q.   Your name is about halfway down the middle of the

          7    front page.

08:50     8    A.   Okay.  Yes, I see my name.

          9               MR. HOLSCHER:  Your Honor, move to admit

         10   Number 12087 and ask to be able to publish it to the jury.

         11               THE COURT:  What is the date of that?

         12               MR. HOLSCHER:  Date is November 4, 2001, Your

08:50    13   Honor.

         14               THE COURT:  All right.  It's admitted.

         15        (Defense Exhibit Number 12087 was admitted)

         16   BY MR. HOLSCHER:

         17    Q.   Go on the first page, Mr. Rice, you agree it's an

08:50    18    April 11, 2001 e-mail from Mr. Kean, and both you and

         19    Mr. Skilling are copied on this; right?

         20    A.   Yes.

         21    Q.   I'd like you to go to the next page.  And can you

         22    please read to the jury the text of Mr. Kean's message to

08:51    23    you and the other executives at Enron.

         24    A.   "Attached is the information on talent moves within

         25    Enron.  The numbers are for Enron's domestic work force
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          1    only.  The bottom line is that the EBS and EES

          2    redeployment figures are not unusual for Enron.  We moved

08:51     3    over 3,000 employees last year, about 25 percent of our

          4    domestic work force.  Most of these moves are attributable

          5    to new business startups; example, EGM, ENW and EIM, in

          6    normal course of business transfers within the company.

          7    The formal redeployment process makes up only a small

08:51     8    fraction of the total moves in the company."

          9    Q.   Do you recall seeing this e-mail before today?

         10    A.   I don't recall seeing it.

         11    Q.   And who is Mr. Kean?

         12    A.   Mr. Kean was the chief of staff for Enron Corp.

08:52    13    Q.   Was Mr. Kean involved in your plan with Mr. Skilling

         14    to pitch these layoffs as redeployment?

         15    A.   I don't know if Mr. Kean was involved.

         16    Q.   Well, was Mr. Kean involved in any of these meetings

         17    that you've claimed, or this meeting you claim you had

08:52    18    with Mr. Skilling, to pitch the layoffs as a redeployment?

         19    A.   No.



         20    Q.   I'd like to look through this document and go over a

         21    couple of pages with you, Mr. Rice.

         22               MR. HOLSCHER:  If we could go to the third

08:52    23   page, please.  Pam, we can go to the next page.

         24   BY MR. HOLSCHER:

         25    Q.   If you could please --
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          1               MR. HOLSCHER:  One back, please.

          2                    If you could, Pam, line over the portion

08:52     3   for EBS.

          4   BY MR. HOLSCHER:

          5    Q.   And, Mr. Rice, before we look at that specific

          6    document, Mr. Rice, I just have another question.

          7                    Isn't it true you personally, personally,

08:53     8    never bothered to follow up to see how many of the EBS

          9    employees had been redeployed?

         10    A.   I don't think that I did follow up.

         11    Q.   And, in fact, Mr. Rice, as you testified yesterday,



         12    you know that Mr. Skilling felt far more strongly than you

08:53    13    that he wanted the redeployment process to work; correct?

         14    A.   I wouldn't say he felt more strongly than me.

         15    Q.   Mr. Rice, didn't you testify yesterday that

         16    Mr. Skilling told you on several occasions that it was

         17    quite important to him that Enron do everything it can to

08:53    18    redeploy good employees; correct?

         19    A.   Yes, he did.

         20    Q.   And you're saying to this jury you feel just as

         21    strongly as Mr. Skilling about that?

         22    A.   I did feel strongly about it.

08:53    23    Q.   But not strongly enough to even follow up on the

         24    redeployment process with Marla Barnard after March 15,

         25    2001?
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          1    A.   I don't remember if I followed up with her or not.

          2    Q.   Let's look at the line here.  Do you see the



08:54     3    reference to internal domestic transfers, Mr. Rice?

          4    A.   Yeah, I see that sheet.  It's titled "Internal

          5    Domestic Transfers."

          6    Q.   And do you see the time period of April 1, 2000 to

          7    March 31, 2001?

08:54     8    A.   Yes.

          9    Q.   And that covers the period after March 15, 2001;

         10    correct?

         11    A.   Yes.

         12    Q.   Can you tell the jury how many EBS employees had

08:54    13    transferred to other divisions of Enron as of March 31st,

         14    2001?

         15    A.   The number appears to be 116.  Is that right?  Am I

         16    looking at the right number?

         17    Q.   You are.

08:55    18                    And before today, you had no idea that

         19    that was the transfer number from EBS to the other

         20    business units of Enron; right?

         21    A.   This doesn't surprise me.  From the period of April

         22    of 2000 to March 2001, we moved people all over the place

08:55    23    within Enron.

         24    Q.   So your testimony today is that those numbers don't

         25    relate to the redeployment, Mr. Rice?
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          1    A.   I don't think they relate entirely to the

          2    redeployment.

08:55     3    Q.   You don't know, do you?

          4    A.   We talked about --

          5    Q.   I'm sorry?

          6    A.   -- we started the redeployment on March 15th.  We

          7    hadn't even decided who we were going to redeploy until a

08:55     8    year later.

          9    Q.   I thought you said there were immediate layoffs on

         10    March 15th, Mr. Rice.

         11    A.   I did not say there were immediate layoffs.

         12    Q.   And we'll get back to that part of your transcript as

08:55    13    well.

         14    A.   If that's what I said, that's not what I meant to

         15    say, because we -- I knew at the time that we were going

         16    to lay off people over the next few months.

         17    Q.   Okay.  Well, we'll get back exactly to what you said,



08:55    18    and the record will reflect whether you said the word

         19    "immediate layoffs" or not.

         20               MR. BERKOWITZ:  Object to argumentative, Your

         21   Honor.

         22               THE COURT:  Sustained.

08:56    23                    The jury will disregard that statement.

         24   BY MR. HOLSCHER:

         25    Q.   Mr. Rice, again, as you sit here today, you have no
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          1    recollection of even reviewing this chart that was given

          2    to you by Mr. Kean; correct?

08:56     3    A.   I don't remember reviewing it, no.

          4               MR. HOLSCHER:  If we could please go to two

          5   more pages back in the bottom left corner.

          6   BY MR. HOLSCHER:

          7    Q.   Have you ever seen this chart before, Mr. Rice?

08:56     8    A.   I don't think so.



          9    Q.   Okay.  And this is a chart that lists the number of

         10    employees from EBS that have been part of a former

         11    redeployment program; correct?

         12    A.   Yes.

08:56    13    Q.   So when you said before that you thought that the

         14    page earlier didn't relate to the formal redeployment

         15    program, do you still think you're right?

         16    A.   I -- I don't think that's what I said.  What I said,

         17    or what I meant to say, is that this covers a long period

08:57    18    of time and includes more than the formal redeployment.

         19    Q.   Up to the time of March 15th, 2001, Mr. Rice, EBS was

         20    growing at a great pace; wasn't it?

         21    A.   We were.

         22    Q.   And whether you remember those 1200 or 1400

08:57    23    employees, in 2000 and early 2001, up to the time period

         24    of March 15, 2001, you were continuing to add employees;

         25    right?
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          1    A.   We did add employees, but we also had employees leave

          2    EBS for other parts of the organization.

08:57     3    Q.   And those would be appropriate redeployments; right?

          4    A.   I think if they're characterized here, they would be.

          5               MR. HOLSCHER:  Can we go to the next page,

          6   please, Pam.

          7   BY MR. HOLSCHER:

08:57     8    Q.   Are you familiar with what the words "automatic

          9    redeployment" mean, Mr. Rice?

         10    A.   I'm not sure what that means.

         11    Q.   As you sit here today, in light of the testimony you

         12    gave this jury yesterday, do you know whether any of the

08:58    13    EBS employees affected by the March 15th reduction in the

         14    number of positions were placed in an automatic

         15    redeployment program at Enron?

         16    A.   I'm not sure what an automatic redeployment program

         17    is.

08:58    18    Q.   Did you get these updates from time to time from

         19    Enron?

         20    A.   I believe I did.

         21    Q.   And although you cared strongly about the

         22    redeployment process, you don't recall ever seeing this

08:58    23    kind of chart before?



         24    A.   I don't recall seeing this before.

         25    Q.   If you could just read for the jury how many EBS
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          1    employees were automatically redeployed due to business

          2    reorganization.

08:59     3    A.   That number is 71.

          4    Q.   And it refers to the receding business units.  Do you

          5    see that?

          6    A.   Yes, it does.

          7    Q.   And what does the "EW" refer to?

08:59     8    A.   I think that's Enron Wholesale.

          9    Q.   And what does "corporate" refer to?

         10    A.   Enron Corp.

         11    Q.   Now, I'd like you to go back to that chart there,

         12    that one line across for EBS.  That refers to the number

08:59    13    of internal domestic transfers.

         14                    Again, this is another of those charts you



         15    don't recall ever seeing?

         16    A.   No.  I said I don't recall seeing it.

         17    Q.   Right.  I think we're on the same -- I said, again,

08:59    18    this is one of those charts that you don't recall seeing?

         19    A.   That's correct.

         20    Q.   Okay.  If you could look for the EES number there,

         21    Mr. Rice.

         22                    How many EES employees became EBS

09:00    23    employees as a result of domestic transfers from EBS as of

         24    March 31, 2001?

         25    A.   193.
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          1    Q.   I think you're looking at the wrong chart.

          2    A.   Okay.  Ask the question again.  I'm sorry.

09:00     3    Q.   If you look at the EBS line going across, do you see

          4    there's a reference to each business unit to which the EBS

          5    employees are transferred?

          6    A.   Correct.



          7    Q.   And as of March 31, 2001, do you see where there's 12

09:00     8    employees transferred to EES?

          9    A.   Yes.

         10    Q.   As you sit here today, do you have any idea of a

         11    number of EBS employees who were transferred to EES during

         12    this redeployment?

09:00    13    A.   No, I don't.

         14    Q.   So when you told this jury that you were sure

         15    there's -- an effective layoff occurred here, you didn't

         16    know how many EBS employees had actually been transferred

         17    to different business units; did you?

09:01    18    A.   What I was testifying to yesterday was what I

         19    believed at the time; and that was, people who were going

         20    to be asked to leave the company and they had a very low

         21    probability of being transferred.

         22                    Now, these 79 employees that were

09:01    23    transferred --

         24    Q.   I'm sorry, Mr. Rice --

         25    A.   -- to Enron in EBS --
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          1    Q.   -- I don't mean to interrupt, but I asked you a

          2    different question.  I'm saying just one simple question.

09:01     3                    At the time you testified to the jury

          4    yesterday that you believed these were effectively

          5    layoffs, you did not know how many EBS employees were

          6    going to be transferred to different business units;

          7    correct?

09:01     8               MR. BERKOWITZ:  Judge, I'll object.  Mr. Rice

          9   was in the middle of answering that question while

         10   Mr. Holscher cut him off.

         11               THE COURT:  All right.  You may complete your

         12   answer.

09:01    13               MR. HOLSCHER:  Your Honor, I believe it was

         14   nonresponsive.

         15               THE COURT:  No.  The question you just asked

         16   him, at the time of the presentation, what he thought and

         17   what he knew.

09:02    18               MR. HOLSCHER:  Can I rephrase it, then, Your

         19   Honor?

         20               THE COURT:  All right.



         21   BY MR. HOLSCHER:

         22    Q.   As you sit here today, Mr. Rice, can you tell this

09:02    23    jury how many of the EBS employees were redeployed to EES

         24    or any other unit of Enron after March 15, 2001?

         25               MR. BERKOWITZ:  Asked and answered, Your Honor.

Johnny C. Sanchez, RPR, RMR, CRR          jcscourtreporter@aol.                             

                                                                     3005

          1               THE COURT:  You may answer it, but for the last

          2   time, and then we'll move to something else.

09:02     3               THE WITNESS:  Well, I know that, based on this

          4   chart, at least 79 were transferred to corporate and Enron

          5   Wholesale.  And the reason for that transfer was to move

          6   the costs out of EBS so that we didn't have to report all

          7   of those costs at the end of the first quarter of 2001.

09:02     8               MR. HOLSCHER:  If we could pull up -- just

          9   switch briefly to Mr. Rice's testimony of yesterday.  I

         10   just want to make sure -- give him an opportunity to

         11   clarify it and make sure we're on the same page.  This is

         12   Page 2841, Line 21, through Page 2842, Line 1.



09:03    13   BY MR. HOLSCHER:

         14    Q.   Could you just read the question asked and your

         15    answer, Mr. Rice?

         16    A.   Question is:  "But you were going up to essentially

         17    tell the folks in Portland what?"

09:03    18                    The answer:  "We were going up to tell

         19    them that a lot of them were essentially being laid off.

         20    The difference between redeployments and layoffs were

         21    layoffs were immediate, and they were actually asking

         22    people to leave the company."

09:03    23    Q.   So you agree you did use the word "immediate"

         24    yesterday, Mr. Rice?

         25    A.   Yes, I did.
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          1    Q.   Okay.  I'd like you to look at Tab F, please,

          2    Mr. Rice.

09:03     3                    Do you have that in front of you?



          4    A.   Yes, I do.

          5    Q.   And this is a memo from Mr. Fallon to EES.  Do you

          6    see that?

          7    A.   Yes.

09:04     8    Q.   And dated April 4, 2001?

          9    A.   Yes.

         10               MR. HOLSCHER:  Your Honor, we move to admit

         11   Defense Exhibit 35510.

         12               THE COURT:  What's the number again?

09:04    13               MR. HOLSCHER:  Defense Exhibit 35 -- I'm

         14   sorry -- 33510.

         15               MR. BERKOWITZ:  Judge, I'll -- I'm just getting

         16   this.  It doesn't look like Mr. Rice is on this document.

         17   It's to Enron Energy Services from Jim Fallon.  So I'd

09:04    18   object to admission with this witness.

         19               MR. HOLSCHER:  I can quickly tie this in, Your

         20   Honor.

         21               THE COURT:  All right.  Go ahead.

         22               MR. HOLSCHER:  And, Your Honor, our practice

09:04    23   has been that these business records have been deemed

         24   admitted by both sides.  They are the memos of the company.

         25               MR. BERKOWITZ:  I don't know that e-mails are
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          1   the practice, that they've been admitted with witnesses or

          2   not.

09:04     3               THE COURT:  Well, let's see if you can lay a

          4   predicate.

          5   BY MR. HOLSCHER:

          6    Q.   Mr. Rice, at any time before today, were you aware

          7    that 40 -- let me restate it.

09:05     8                    Were you aware that 38 Portland employees

          9    in the network construction group were redeployed from EBS

         10    to EES?

         11    A.   I was aware that some people in the network

         12    construction group were transferred to EES.

09:05    13    Q.   And when were you first aware of that?

         14    A.   I don't remember.

         15    Q.   Was it after you left Enron or while you were there?

         16    A.   That was while I was there.

         17    Q.   And, in fact, Mr. Rice -- well, let me ask you:  Have

09:05    18    you seen this memo before?



         19    A.   No, I don't think so.

         20    Q.   Had you ever talked with Mr. Fallon while you were at

         21    EBS about the fact that an additional 38 EBS employees

         22    were going to be transferred to EES as part of the

09:06    23    redeployment?

         24    A.   I remember -- I remember the transfer of certain

         25    construction people.  I don't remember if I talked to Jim
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          1    Fallon about that.

          2    Q.   And these are additional 38 employees from EBS who

09:06     3    were redeployed to another business unit; correct?

          4    A.   That's correct.

          5               MR. HOLSCHER:  Your Honor, we'd move to admit

          6   Defense Exhibit Number 33510 and publish it to the jury.

          7               MR. BERKOWITZ:  Judge, I'd object, the witness

09:06     8   has testified to his knowledge on this.  I don't know that

          9   we need the exhibit in.  He hasn't seen it in front of



         10   another --

         11               MR. HOLSCHER:  Your Honor, I can just refresh

         12   Your Honor's memory that the third exhibit they showed

09:06    13   Mr. Rice yesterday was a budget document that was not to

         14   him and had him read the e-mail that was sent to other

         15   people at EBS other than him and then went through a series

         16   of questions.

         17               THE COURT:  What's the purpose of offering it

09:06    18   if he's already testified about this transfer?

         19               MR. HOLSCHER:  The purpose is so that there's

         20   evidence in the record, the document, the proof that, in

         21   fact, this transfer took place, the time it took place and

         22   that there was this redeployment.

09:07    23               THE COURT:  All right.  I'll admit it.

         24           (Defense Exhibit Number 33510 was admitted)

         25               MR. HOLSCHER:  If we could please just put up
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          1   Defense Exhibit 33510.  And, Pam, if you'd just blow up



          2   just the first -- almost the first half.  If you go down a

09:07     3   little bit further, please.

          4   BY MR. HOLSCHER:

          5    Q.   Mr. Rice, you see that this is an agreement between

          6    EBS and EES dated April 4, 2001; correct?

          7    A.   That's correct.

09:07     8    Q.   And this is an agreement to have certain employees in

          9    Portland who are part of the NCG transferred to EES;

         10    correct?

         11    A.   Yes.

         12    Q.   And these, Mr. Rice, were the people helping build

09:07    13    out the network; correct?

         14    A.   That's correct.

         15    Q.   And these people who were helping build out the EBS

         16    network found positions at EES within three weeks of your

         17    meeting in Portland; correct?

09:08    18    A.   The -- well, the entire group was transferred to EES.

         19    Q.   Mr. Rice, just so we're clear with this jury, how

         20    many of those Portland employees that you talked to on

         21    March 15th, 2001, do you believe were immediately laid off

         22    that day?

09:08    23    A.   I don't think we laid anybody off that day, because

         24    we told them, and it was on the video yesterday, that it



         25    was going to take some time to figure out who ultimately
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          1    would be affected.

          2    Q.   Mr. Rice, how many of those 60 Portland employees do

09:08     3    you believe were laid off within the three weeks after

          4    that?

          5    A.   I don't know.

          6    Q.   You have no idea?

          7    A.   No.

09:09     8    Q.   So when you told this jury that the people in

          9    Portland were being laid off, you have no idea how many;

         10    right?

         11    A.   No, I don't.

         12    Q.   Okay.  And of the 12- to 1400 employees you recall

09:09    13    having as of March 15, 2001, how many do you believe were

         14    laid off as part of this plan?

         15    A.   I believe that probably 50 to a hundred were



         16    ultimately laid off.

         17    Q.   But as you sit here today, you haven't even looked at

09:09    18    any documents to figure out if you're right; have you?

         19    A.   I don't know what the ultimate number is, no.

         20    Q.   I asked you a different question.

         21                    As you sit here today, you haven't looked

         22    at any documents to even try and figure it out if you're

09:09    23    right?

         24               MR. BERKOWITZ:  Objection.  Asked and answered.

         25               THE COURT:  Answer it again, and then we're
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          1   going to move to another area.

          2               MR. HOLSCHER:  Yes, Your Honor.

09:09     3               THE WITNESS:  No.

          4               MR. HOLSCHER:  One more question in this area,

          5   Your Honor, and I'll move on.

          6   BY MR. HOLSCHER:

          7    Q.   Mr. Rice, you knew that there were some employees in



09:10     8    Portland who liked living in Portland; correct?

          9    A.   Yes.

         10    Q.   And you knew, totally apart from whether they had

         11    transferable skill sets, there might be some people

         12    working in Portland who might not want to move to Houston;

09:10    13    right?

         14    A.   I did know that.

         15    Q.   And that doesn't turn a redeployment into a layoff,

         16    does it?

         17    A.   No, that doesn't.

09:10    18    Q.   I'd like to move to the April 17th, 2001 earnings

         19    call.  Are you framed there?

         20    A.   Yes.

         21    Q.   You testified about that yesterday?

         22    A.   Yes.

09:10    23    Q.   Okay.  And, yesterday, you told this jury that when

         24    Mr. Skilling said there had been "strong developments" in

         25    the marketplace on the intermediation side that he was
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          1    providing misleading information to the analysts; correct?

          2    A.   I would like to see the whole quote that I responded

09:11     3    to.

          4    Q.   So you don't recall?

          5    A.   I recall answering your question from Mr. Berkowitz,

          6    but it was in much broader context than that.

          7    Q.   Well, Mr. Berkowitz played for you the portion of the

09:11     8    April 17th earnings call and stopped at the part where

          9    Mr. Skilling said there had been "strong developments" in

         10    the marketplace on the intermediation side; right?

         11    A.   I don't recall where he stopped for sure.

         12    Q.   Do you recall Mr. Berkowitz asking you yesterday ifm

09:11    13    when Mr. Skilling said there had been "strong

         14    developments" in the marketplace on the intermediation

         15    sidem whether you believed that was true?

         16               MR. BERKOWITZ:  Judge, object.  The witness has

         17   answered this.  Perhaps he can ask him the question

09:11    18   directly.

         19               THE COURT:  He can answer the question that was

         20   asked him.

         21                    Did you believe that was true?



         22               THE WITNESS:  I'm sorry.  Can you repeat the

09:12    23   question.

         24               THE COURT:  Were there strong developments in

         25   the business intermediation side?

Johnny C. Sanchez, RPR, RMR, CRR          jcscourtreporter@aol.                             

                                                                     3013

          1               THE WITNESS:  There were some strong

          2   developments in the trading side of the business.

09:12     3   BY MR. HOLSCHER:

          4    Q.   In fact, didn't you tell this jury yesterday that you

          5    were not feeling very good about the development of

          6    intermediation business?

          7    A.   I wasn't feeling very good about the development of

09:12     8    the intermediation business.

          9    Q.   I'd like to have you look at Tab G, Defense

         10    Exhibit 6721.  And I want to frame this first, Mr. Rice.

         11                    The conference call that you were talking

         12    about occurred on April 17, 2001; correct?

09:13    13    A.   Yes.



         14    Q.   And this Defense Exhibit 6271 is your Office of the

         15    Chairman communication to all EBS employees worldwide;

         16    correct?

         17    A.   That's correct.

09:13    18               MR. HOLSCHER:  Your Honor, move to admit

         19   Defense Exhibit 6721.

         20               MR. BERKOWITZ:  No objection, Your Honor.

         21               THE COURT:  It's admitted.

         22           (Defense Exhibit Number 6721 was admitted)

09:13    23               MR. HOLSCHER:  If we could have that posted.

         24                    Pam, before you blow it up, could we

         25   just -- I just want to go to the very top.
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          1   BY MR. HOLSCHER:

          2    Q.   You agree, Mr. Rice, this was a way for you to

09:13     3    communicate with all EBS employees around the world?

          4    A.   Yes.



          5    Q.   And you prepared updates for the EBS employees around

          6    the world about how the business was doing; correct?

          7    A.   Yeah.  It was generally prepared by some of our

09:14     8    communications people, but I looked at it.

          9    Q.   Are you -- are you saying you didn't review the

         10    message from you to all the employees worldwide before it

         11    went out?

         12    A.   No, I did review it.

09:14    13    Q.   Okay.  And, in fact, these employees around the world

         14    included, Mr. Rice, all the employees who were doing the

         15    bandwidth intermediation; correct?

         16    A.   That's correct.

         17    Q.   These included the individuals who would know the

09:14    18    best whether your summary of the business was correct;

         19    right?

         20    A.   That's correct.

         21    Q.   Because it's what they were doing; right?

         22    A.   Yes.

09:14    23    Q.   And, by the way, this EBS group, it was a pretty

         24    vocal group; right?

         25    A.   Yes.
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          1    Q.   A lot of people sending e-mails back and forth giving

          2    very candid criticisms of each other; correct?

09:15     3    A.   Sometimes that happened, yes.

          4    Q.   And in this communication, you have what you called

          5    your featured story.

          6                    Do you see that?

          7    A.   Yes.

09:15     8    Q.   And in the featured story, can you please read to the

          9    jury the yellowed-out part that you sent to the Enron

         10    employees worldwide.

         11                    And, again, this is three days after the

         12    April 17 call.

09:15    13    A.   "The market for bandwidth intermediation and risk

         14    management is developing more quickly than anticipated --

         15    faster than the markets for natural gas or even

         16    electricity had developed.  Global trading and risk

         17    management has executed more than 600 transactions this

09:15    18    year, far exceeding the 321 total transactions executed in

         19    2000."



         20    Q.   And, in fact, Mr. Rice, as of April 20, 2001, the

         21    market for bandwidth was accelerating faster than Enron

         22    had been able to create the market for natural gas;

09:16    23    correct?

         24    A.   We were doing more transactions than at the

         25    equivalent state in the natural gas industry.
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          1    Q.   And it's also true that the market for bandwidth was

          2    accelerating faster than the market for electricity

09:16     3    developed; right?

          4    A.   In terms of trades and transactions?  That's true.

          5    Q.   Can you tell the jury how big Enron's natural gas

          6    intermediation business was as of this April of 2001 time

          7    period.

09:16     8    A.   In terms of profits, it probably made 5- or 600

          9    million dollars a year.

         10               MR. HOLSCHER:  I'd like to go up to the top.



         11   BY MR. HOLSCHER:

         12    Q.   Do you see at the top there where it refers to

09:17    13    bandwidth intermediation and has a date through April 13,

         14    2001?  Do you see that?

         15    A.   Yes, sir.

         16    Q.   And has year-to-date transactions of 679.  Do you see

         17    that?

09:17    18    A.   Yes.

         19    Q.   And how many counterparties are listed?

         20    A.   Sixty-nine.

         21    Q.   Mr. Rice have you ever reviewed a list of those 69

         22    counterparties?

09:17    23    A.   Yes, I have.

         24    Q.   You didn't go over those counterparties with the jury

         25    yesterday, did you?
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          1    A.   No.

          2    Q.   Now, there's an area that's small there.



09:17     3               MR. HOLSCHER:  And I want to blow that up.

          4   BY MR. HOLSCHER:

          5    Q.   You indicated yesterday to this jury, Mr. Rice, that

          6    there was a bandwidth intermediation business; correct?

          7    A.   Yes.

09:17     8    Q.   And at no time did you break down for this jury the

          9    fact that there were several different new markets that

         10    EBS was creating in 2000, 2001, and it wasn't just simply

         11    bandwidth; isn't that right?

         12    A.   That's true.

09:18    13    Q.   Okay.  But you did not tell the jury about the other

         14    new markets, you and the rest of the people at EBS had

         15    created from scratch in 2000, 2001, did you?

         16    A.   These markets really had not even developed yet.

         17    They were really on the drawing board at this point.

09:18    18    Q.   In fact, Mr. Rice, you were very excited in early

         19    2001 because the number of different markets that EBS

         20    had -- EBS had opened to development was far more than you

         21    imagined in 2000; isn't that right?

         22    A.   I was excited because we had come up with some ideas

09:18    23    to expand that business, but we hadn't done anything in

         24    almost any of those.

         25    Q.   So it's your testimony you hadn't done anything in
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          1    any of these areas?

          2    A.   That's right.

09:18     3               MR. HOLSCHER:  All right.  I'd like to blow

          4   up --

          5   BY MR. HOLSCHER:

          6    Q.   Can you explain to the jury what the long haul

          7    intermediation business was?

09:19     8    A.   The long haul intermediation business is simply the

          9    buying and selling of bandwidth between cities.

         10    Q.   That's it?

         11    A.   Yeah, I think that's it.

         12    Q.   And what's the local loop intermediation market?

09:19    13    A.   Local loop intermediation would be connecting this

         14    long haul bandwidth to fiber and communication networks

         15    within a city.

         16    Q.   And, Mr. Rice, what's the IP market that's listed



         17    there?

09:19    18    A.   That's the market for Internet protocol.

         19    Q.   And can you explain to the jury what that separate

         20    market for intermediating this Internet protocol was?

         21    A.   It's -- Internet protocol is really the format that

         22    data is transported over the Internet.  So as opposed to

09:20    23    the pure bandwidth, the pipeline, so to speak, between the

         24    cities, Internet protocol is a form of data that actually

         25    moves through those pipelines.
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          1    Q.   And you were excited in late 2000, early 2001 that

          2    you and the people working for EBS had come up with the

09:20     3    idea to actually intermediate IP; correct?

          4    A.   I was excited about the idea.

          5    Q.   You didn't mention that to the jury yesterday; right?

          6               MR. BERKOWITZ:  Judge, I'll object as

          7   argumentative.

09:20     8               THE COURT:  Sustained.



          9   BY MR. HOLSCHER:

         10    Q.   And let's talk about the storage intermediation

         11    market.

         12                    Can you explain to the jury what that

09:20    13    separate storage intermediation market was?

         14    A.   The market for storage would be simply buying data

         15    storage capacity and trading that data storage capacity.

         16    Q.   That's it?

         17    A.   That's about all I know about it.

09:21    18    Q.   Would it be fair to say, Mr. Rice, that there are

         19    dozens of people at EBS who know more about the specifics

         20    of those specific markets than you?

         21    A.   There are people that know more about it, yes.

         22    Q.   Let's go to the next one:  Advertising.

09:21    23                    Weren't you excited in 2001 that EBS was

         24    actually starting to develop a market to buy and sell and

         25    trade advertising availability?
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          1    A.   I was excited that we were trying to do that.

          2    Q.   And can you explain to the jury what that was?

09:21     3    A.   What that was is buying and selling advertising

          4    space, so to speak, primarily on the airwaves.  So Super

          5    Bowl -- Super Bowl commercials I think they said went for

          6    $2 million for 30 seconds this year.

          7                    Anyway, this business, had it got off the

09:22     8    ground, would have been responsible for buying and selling

          9    television ad space and perhaps taking positions and

         10    trading that space.

         11    Q.   And there's also reference to DRAM?

         12    A.   Yes.

09:22    13    Q.   And that's a separate intermediation market that EBS

         14    was trying to create?

         15    A.   We were trying to create a market for that, also.

         16    Q.   And the next is satellite; correct?

         17    A.   Yes.

09:22    18    Q.   And in addition, in 2001, EBS was expanding in Europe

         19    and Asia, wasn't it?

         20    A.   It did most of its expansion in 2000.  In 2001, we

         21    began contracting.

         22    Q.   It's your testimony that the -- that in 2001 EBS



09:22    23    began contracting the intermediation side?

         24    A.   Yes.

         25    Q.   Okay.  Let's go to the last page of this document,
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          1    Mr. Rice.  I want to talk through the 30-odd new employees

          2    at EBS, including intermediation employees, that you were

09:23     3    welcoming to the company on April 20th of 2001.

          4               MR. HOLSCHER:  First of all, can we go to the

          5   page before this, Pam.

          6   BY MR. HOLSCHER:

          7    Q.   Do you see at the top there, Mr. Rice?  Do you see

09:23     8    where it says, "Please welcome the following new employees

          9    to EBS"?

         10    A.   Yes, I see that.

         11    Q.   And part of your message to the Enron employees

         12    worldwide was to let them know who the new employees were

09:23    13    who were joining EBS; right?

         14    A.   That's correct.



         15    Q.   And this is during that time period of the purported

         16    layoffs you were talking about yesterday; right?

         17    A.   That's correct.

09:23    18    Q.   Okay.

         19               MR. HOLSCHER:  If we go to the list, please.

         20   BY MR. HOLSCHER:

         21    Q.   Isn't it true, Mr. Rice, this is an attachment to

         22    your own communication to EBS employees identifying new

09:23    23    people coming to join EBS; correct?

         24    A.   That's true.

         25    Q.   Okay.  And let's just go down a few.  Let's start at
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          1    the top.

          2                    Talitha Allen, EBS trading operations.

09:24     3    You agree that relates to trading?

          4    A.   I think that relates to our commercial support

          5    function.



          6    Q.   So when it says "trading operations," you don't think

          7    that relates to trading operations?

09:24     8    A.   Our trading operations was within the commercial

          9    support function.

         10    Q.   Going down this list, the next person, EBS trading,

         11    trading support.  Do you see that?

         12    A.   Yes.

09:24    13    Q.   Is that a new person to assist in trading?

         14    A.   I don't know if that's a new -- it's obviously a new

         15    person, but they may be replacing someone who left that

         16    role.

         17    Q.   Let me ask you a question, Mr. Rice:  Do you

09:24    18    recognize any of the names on that list?

         19    A.   No, I don't.

         20    Q.   In fact, Mr. Rice, starting in about spring of 2001,

         21    you essentially started to check out of Enron; right?

         22    A.   No.

09:25    23    Q.   And you started to spend a significant amount of time

         24    pursuing your passions, like racing sport cars?

         25    A.   No, I did not check out of Enron.  And I raced cars
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          1    on the weekends sometimes.

          2    Q.   In fact, Mr. Rice, yesterday you talked about you and

09:25     3    Mr. Fallon coming to some agreement.  Do you recall

          4    yesterday saying you and Mr. Fallon came to some agreement

          5    in, like, June, July 2001 about what to do with EBS?  Do

          6    you remember that?

          7    A.   Yes.

09:25     8    Q.   In fact, Mr. Fallon and several other of EBS

          9    employees were highly critical of your lack of hands-on

         10    management of EBS; isn't that right?

         11    A.   I don't -- they were critical, but I don't know what

         12    you mean by "highly critical."

09:26    13    Q.   Well, would "highly critical" include someone saying

         14    to Mr. Skilling that you should be fired?

         15    A.   I would think that if someone said that to

         16    Mr. Skilling that would be highly critical.

         17    Q.   And, in fact, you know that Mr. Fallon, in the spring

09:26    18    time period of 2001, was telling Mr. Skilling that you

         19    should be fired because you were not doing a good job?

         20    A.   I don't know that.



         21    Q.   In fact, Mr. Fallon wasn't the only employee, right,

         22    Mr. Rice?  There were a number of employees who personally

09:26    23    told you that they thought you had checked out?

         24    A.   There were a number of employees -- of employees that

         25    came to me and said the wheels were falling off EBS and
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          1    that they were disappointed in the way I was handling

          2    that.  That's true.

09:26     3    Q.   Now, if we just put this list back up again of

          4    employees.

          5                    Mr. Rice, are you prepared to concede that

          6    any of these people on this list were involved in trading

          7    operations?

09:27     8    A.   There are a lot of people here that their names are

          9    associated with the accounting and support function that

         10    we call trading operations.

         11    Q.   Mr. Rice, you were the CEO of the company; right?



         12    A.   Yes.

09:27    13    Q.   You have an understanding of what the various

         14    functions of different positions are; right?

         15    A.   Yes.

         16    Q.   I'm asking you:  Will you concede whether any of the

         17    employees on this list were involved in bandwidth

09:27    18    intermediation?

         19               MR. BERKOWITZ:  Judge, I'll object.  Asked and

         20   answered with this witness already.

         21               THE COURT:  I'll sustain the objection.

         22               MR. HOLSCHER:  Pam, if we could put up

09:28    23   Page 2842, Line 7 through 12, please.

         24   BY MR. HOLSCHER:

         25    Q.   Do you recall yesterday, Mr. Rice, being asked the
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          1    question:  "You've given testimony in another matter about

          2    a videotape"; correct?

09:28     3    A.   Yes.



          4    Q.   And you answered, "Yes."

          5                    And then the next question was asked:

          6    "Have you been in error about whether a videotape was, in

          7    fact, played at a particular time?"

09:28     8                    Do you see that?

          9    A.   Yes.

         10    Q.   You agree that wasn't a lot of detail; right,

         11    Mr. Rice?

         12    A.   I'm sorry.  I didn't --

09:28    13    Q.   You agree that wasn't a lot of detail, was it,

         14    Mr. Rice?

         15    A.   No, that wasn't a lot of detail.

         16    Q.   Mr. Rice, weren't you in the courtroom next door to

         17    this court, giving testimony under oath in April of last

09:29    18    year?

         19    A.   Yes.

         20    Q.   For how many days did you give testimony under oath,

         21    Mr. Rice?

         22    A.   A little over seven days.

09:29    23    Q.   And you were testifying in a case against some of

         24    your other co-workers; correct, Mr. Rice?

         25    A.   That's correct.
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          1    Q.   And the people you were testifying against included

          2    Mr. Hirko?

09:29     3    A.   Yes.

          4    Q.   Mr. Shelby?

          5    A.   Yes.

          6    Q.   Mr. Yaeger?

          7    A.   Yes.

09:29     8    Q.   And our client, Mr. Skilling, was not a defendant in

          9    that trial, was he?

         10    A.   No.

         11    Q.   By the way, did you consider Mr. Hirko to be a friend

         12    of yours as well?

09:30    13    A.   Yes.

         14    Q.   In that testimony in the courtroom next door, you

         15    testified to that jury that Mr. Skilling, our client, had

         16    presented a video at the 2000 analyst group that was

         17    false; isn't that right?



09:30    18    A.   I testified that a video was played at that

         19    conference that wasn't played.

         20    Q.   You did more than that, Mr. Rice, didn't you?

         21               MR. BERKOWITZ:  Judge, I'm going to object as

         22   beyond the scope.

09:30    23               THE COURT:  I think you foreshadowed it.  I'll

         24   allow some questioning about it.

         25               MR. HOLSCHER:  Just for the record, Your Honor,
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          1   I believe I'm absolutely entitled to impeach this witness

          2   regarding other testimony he's given pursuant to this

09:31     3   cooperation agreement, the truthfulness of it and the

          4   ramifications of it.  I just submit to Your Honor, I think

          5   it's squarely within the proper cross.  But we'll go

          6   forward.

          7   BY MR. HOLSCHER:

09:31     8    Q.   I'd like to put up on the screen the transcript of

          9    your prior testimony.



         10                    This is on the government examination of

         11    you, right, Mr. Rice?

         12               MR. BERKOWITZ:  Judge --

09:31    13               THE WITNESS:  Yes, that's what it looks like.

         14               MR. BERKOWITZ:  I'm going to object to the

         15   extensiveness of this.  He is certainly allowed to impeach

         16   Mr. Rice, but in terms of getting into the collateral

         17   matter of another case and all the testimony related to

09:31    18   that, I think we're treading on dangerous ground.

         19               MR. HOLSCHER:  Your Honor, not only is it --

         20               MR. BERKOWITZ:  I prepared a brief.  I spoke

         21   with Mr. Holscher about the scope of this beforehand.  It

         22   may be more informative for you to have some information on

09:32    23   the area before we go into it in too much detail.

         24               THE COURT:  I haven't seen the brief.

         25               MR. BERKOWITZ:  I haven't filed it.  I thought
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          1   we weren't going to go into extensive detail.

          2               MR. HOLSCHER:  Judge, if I could briefly tell

09:32     3   you, it's testimony under oath.  It's not even hearsay,

          4   Your Honor.  It's a 801(d) statement, testimony under oath.

          5   The party had the same incentive to get the information as

          6   the government with their cooperating witness.  It's not

          7   even a hearsay issue.  It's also admissible to go directly

09:32     8   to this witness's motive and bias.

          9               THE COURT:  Let's hear some questions and less

         10   arguing.

         11               MR. HOLSCHER:  Yes, Your Honor.

         12   BY MR. HOLSCHER:

09:32    13    Q.   Mr. Rice, we are now looking at the government

         14    examination of you April 26, 2005.

         15                    Do you see that?

         16    A.   Yes.

         17    Q.   And Mr. Campbell, one of the prosecutors in that

09:32    18    case, played a videotape for you; correct?

         19    A.   Yes.

         20    Q.   And that was a videotape that stated that the

         21    broadband operating system for EBS was already in place;

         22    right?

09:33    23    A.   The -- that videotape did state that.



         24    Q.   Okay.  And Mr. Campbell specifically keyed to you

         25    that it was our client, Mr. Skilling, who made that
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          1    presentation; right?

          2    A.   I don't think so.

09:33     3    Q.   Well, do you see the question where he says,

          4    "Mr. Skilling just said?"

          5    A.   That's correct.

          6    Q.   Okay.  The prosecutors in that case were asking you

          7    specifically about a presentation that our client made at

09:33     8    the 2000 Analyst Conference; correct?

          9    A.   No.  I think the prosecutor asked me about a video

         10    presentation that was made by Mr. Shelby.

         11    Q.   But Mr. Skilling was the person presenting to the

         12    analysts; right?

09:33    13               MR. BERKOWITZ:  Judge, I'll object on relevance

         14   grounds.

         15               THE COURT:  I'll sustain.  You haven't proved



         16   anything yet.  Ask him a question and let's let him answer

         17   and let's move to something that's relevant.

09:34    18               MR. HOLSCHER:  Your Honor, we'll tie it up and,

         19   if appropriate, I can come approach.

         20   BY MR. HOLSCHER:

         21    Q.   You --

         22               MR. BERKOWITZ:  I think that might be

09:34    23   appropriate, Your Honor.

         24   BY MR. HOLSCHER:

         25    Q.   Mr. Rice, you gave several answers under oath in that
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          1    last trial that you were certain that Mr. Skilling had

          2    presented a videotape with false information to all the

09:34     3    analysts at the 2000 Analyst Conference?

          4    A.   Can I read this?

          5    Q.   Absolutely.

          6    A.   Okay.



          7    Q.   Do you agree, Mr. Rice, that you testified under oath

09:35     8    in the court next door, that Mr. Rice -- that Mr. Skilling

          9    played a videotape to all the analysts at the 2000 Analyst

         10    Conference that was false?

         11    A.   What happened in that testimony was, Mr. Campbell

         12    played a video that I believed was the entire video of the

09:35    13    Analyst Conference.  At one point in that video was

         14    another video, which was Mr. Shelby describing the

         15    broadband operating system.  Mr. Shelby described the

         16    broadband operating system in the present tense.

         17                    At the end of that video, Mr. Skilling

09:36    18    made a comment, but this was back in realtime.  I think

         19    this comment actually was in the -- in the Analyst

         20    Conference.

         21                    Mr. Campbell then asked me this question,

         22    and I was responding to what I had seen on the video.

09:36    23    Q.   Mr. Rice --

         24               MR. HOLSCHER:  And, Your Honor, I'm going to

         25   move quickly here, and I promise you to move on; but this
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          1   is important.

          2   BY MR. HOLSCHER:

09:36     3    Q.   I'm going to go down to the third question and

          4    answer.

          5                    "Now, this videotape that was just played

          6    in which Mr. Shelby spoke, did you see it at the Analyst

          7    Conference?"

09:36     8                    "ANSWER:  Yes."

          9                    Do you see that?

         10    A.   Yes.

         11    Q.   And that was false testimony; right?

         12    A.   I was incorrect.

09:36    13    Q.   And the next "What was your reaction when you saw it?

         14                    "ANSWER:  I was surprised."

         15                    Do you see that?

         16    A.   Yes.

         17    Q.   And you can't be surprised by something you never

09:36    18    saw, Mr. Rice; isn't that right?

         19    A.   But I did ultimately see it.

         20    Q.   We're going to get to the cross-examination briefly

         21    in that case.



         22    A.   Okay.

09:37    23    Q.   But you told the jury in that case you were surprised

         24    when you saw a video at the Analyst Conference in 2000

         25    that, in fact, had not been played; isn't that right?
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          1    A.   I was surprised by the video.

          2    Q.   I asked you a different question, Mr. Rice.  Please

09:37     3    bear with me, and I'll slow it down.

          4                     In the other trial, under oath, you

          5    testified to that jury that you were surprised by a video

          6    that, in fact, had never been played to the analysts?

          7    A.   That's true.

09:37     8    Q.   Going to the next.  You went -- by the way, you

          9    didn't express any uncertainty in your testimony that was

         10    done by the government lawyers in that case regarding

         11    whether or not you had seen the videotape, did you?

         12               MR. BERKOWITZ:  Judge, I'll object as



09:38    13   argumentative and repetitive.  And we're going to some

         14   dangerous ground about the 2000 Analyst Conference that

         15   wasn't the subject of his testimony, Your Honor.  He's

         16   allowed to impeach him --

         17               THE COURT:  Overruled.  I'll allow some

09:38    18   questions about this --

         19               MR. HOLSCHER:  Thank you, Your Honor.

         20               THE COURT:  -- about his credibility.  But if I

         21   think it gets too far, I'll stop him.

         22   BY MR. HOLSCHER:

09:38    23    Q.   Mr. Rice, in your testimony, you didn't say that you

         24    had any uncertainty that the videotape was played;

         25    correct?
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          1    A.   No, I did not say that.

          2    Q.   And you created for that jury a visual of your being

09:38     3    surprised by the false videotape that you claimed

          4    Mr. Skilling had presented the analysts in 2000?



          5               MR. BERKOWITZ:  Argumentative.

          6               THE COURT:  Sustained.

          7   BY MR. HOLSCHER:

09:38     8    Q.   Going down to the next question.

          9                    You were asked: "Why were you surprised?"

         10                    And could you please read for the jury

         11    your answer.

         12    A.   Oh, I'm sorry.

09:39    13                    "I was surprised that it was so

         14    consistently present tense and that it said we had already

         15    created the API, because we knew we hadn't created that."

         16    Q.   And the next question, the prosecutor -- and, by the

         17    way, the prosecutor who asked those questions of you is

09:39    18    one of the prosecutors that's helping prepare you in this

         19    case; isn't that right, Mr. Rice?

         20    A.   Mr. Campbell has been in some meetings, yes.

         21    Q.   And you were then asked:  "Did it cause you any

         22    concern?"

09:39    23                    And your answer was:  "Yes."

         24                    Do you see that?

         25    A.   Yes.
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          1    Q.   And then Mr. Campbell asked you:  "How come?"

          2                    And can you please read to the jury your

09:39     3    answer.

          4    A.   "Because it conflicted with what was said five

          5    minutes before on the development of the API."

          6    Q.   In fact, there had been no videotape played that

          7    conflicted with what would have been said five minutes

09:39     8    before; isn't that right?

          9    A.   That's true.

         10    Q.   And you agree, Mr. Rice, that the testimony that you

         11    gave there alone, alone, if believed by the jury in that

         12    case next door, could have resulted in the convictions of

09:40    13    Mr. Hirko, Mr. Shelby and Mr. Yaeger whom you had tied

         14    directly to that presentation?

         15               MR. BERKOWITZ:  Judge, I'll object.  It's

         16   argumentative and it is misleading.

         17               THE COURT:  The objection is sustained.

09:40    18   BY MR. HOLSCHER:



         19    Q.   Isn't it true, Mr. Rice, that you gave that testimony

         20    on the 26th of April?  Right?

         21    A.   I don't know the date for sure.

         22    Q.   And you continued to testify for the government for a

09:40    23    couple more days?

         24    A.   Yes.

         25    Q.   And, in fact, you didn't admit that that was false
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          1    testimony until a defense lawyer on cross-examination

          2    proved that on about May 3rd; right?

09:41     3    A.   I didn't know it was false testimony.

          4    Q.   You agree today that you gave false testimony on your

          5    cooperation agreement in the courtroom next door; correct?

          6    A.   I agree that I did not know that that video was not

          7    played.  And when I said that I thought it was played, I

09:41     8    believed that.

          9    Q.   You didn't say you thought it was played, Mr. Rice.

         10               MR. HOLSCHER:  Your Honor, I'm going to



         11   rephrase it and not be argumentative.

         12   BY MR. HOLSCHER:

09:41    13    Q.   Is there any word of uncertainty in any part of your

         14    answer there, Mr. Rice?

         15    A.   No.

         16               MR. BERKOWITZ:  Objection.

         17               THE WITNESS:  No, I believe it was played.

09:41    18   BY MR. HOLSCHER:

         19    Q.   And that was testimony that you agree was both going

         20    to incriminate Mr. Skilling and your other friend,

         21    Mr. Hirko?

         22               MR. BERKOWITZ:  Judge, objection;

09:41    23   Argumentative, asked and answered.

         24               THE COURT:  Sustained.

         25               MR. HOLSCHER:  Okay, Your Honor, I'll move on.
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          1                    May I have one second, Your Honor?  I'm



          2   sorry, Your Honor.  I need to go back one more time.

09:42     3               THE COURT:  Why don't we take our break.  I've

          4   always found that when the lawyers are getting where they

          5   need some time, it maybe saves time in order to give them a

          6   chance to talk.

          7                    We'll stand in recess until 10:00 o'clock.

09:59     8               MR. HOLSCHER:  Thank you, Your Honor.

          9                 (A recess was had at 9:42 a.m.)

         10             (The following was had before the jury)

         11               THE COURT:  Please be seated.

         12                    You may proceed.

09:59    13               MR. HOLSCHER:  Thank you, Your Honor.

         14                    I apologize.  I'm told I am not speaking

         15   loud enough for the people in the back, and I will try to

         16   speak louder.

         17   BY MR. HOLSCHER:

09:59    18    Q.   Mr. Rice, I want to turn to about the time that Jeff

         19    Skilling resigned from Enron.

         20                    Can you focus on on or about the

         21    August 14, 2001, time period?  Do you recall that?

         22    A.   Yes.

09:59    23    Q.   Do you recall you testified on direct that you had

         24    some conversations with Jeff Skilling around the time he



         25    resigned?
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          1    A.   Yes.

          2    Q.   In fact, at the time Jeff Skilling resigned, you

09:59     3    believed Enron was a great company, didn't you?

          4    A.   I did believe Enron was a great company.

          5    Q.   And at the time -- actually, let me just show you

          6    Tab 1, which is Defense Exhibit 33469.

          7                    Is Exhibit 33469 an e-mail from you to Jim

10:00     8    Parish?

          9               MR. BERKOWITZ:  Judge, I haven't received it

         10   yet.  I know what he's referring to, and I have

         11   no objection to its submission; but I would like a copy.

         12               THE COURT:  All right.

10:00    13               MR. HOLSCHER:  Your Honor, I move to admit

         14   Defense Exhibit 33469.

         15               THE COURT:  It's admitted.

         16           (Defense Exhibit Number 33469 was admitted)



         17   BY MR. HOLSCHER:

10:00    18    Q.   And can you tell the jury who Jim Parish is?

         19    A.   Jim Parish is my cousin.

         20    Q.   And, in fact, Mr. Parish, your cousin, contacted you

         21    or sent you an e-mail shortly after Jeff Skilling

         22    resigned; correct?

10:01    23    A.   Yes, he did.

         24    Q.   And the bottom part of the e-mail is from Jim to you;

         25    correct?
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          1    A.   Yes.

          2    Q.   And he asked you:  "How does this affect you and

10:01     3    should we be concerned?"  Right?

          4    A.   Yes.

          5    Q.   And up at the top is your response.

          6                    Do you see that?

          7    A.   Yes, I see that.



10:01     8    Q.   And could you just read that quickly to the jury.

          9    A.   The whole thing?

         10    Q.   Please.

         11    A.   Okay.  "Here is the real story" -- "Jim, here is the

         12    real story.  Enron is a great company and has grown a lot

10:01    13    in the last seven or eight years.  Skilling is the

         14    architect of that growth, and there are about four or five

         15    of us that were Jeff's inner circle.  Over the last year

         16    and a half or so, the company has really changed.  This is

         17    primarily because of the size.  We went from about a $5

10:01    18    billion company to a $60 billion company in about seven

         19    years.  The four or five of us really aren't cut out to be

         20    managers of that kind of company.  So over the last year,

         21    several have left to spend time with their families, et

         22    cetera.

10:02    23                    "In July, I went to Jeff, and I said that

         24    I was the next one, and I wanted to leave by October.  He

         25    confided that he understood; that he also wanted to leave.
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          1    I didn't think he would do it so soon, but he decided that

          2    if he was going to get out, it would be better for the

10:02     3    company to do it sooner rather than later.

          4                    "As for me, I [sic] officially leaving in

          5    October; however, for all intents and purposes, I am

          6    already gone.  I have no plans except to hang out more

          7    with the girls and the A-man and to spend more time with

10:02     8    Jo Ann and Duane since Dad's health is starting to go.

          9                    "By the way, I haven't explained to them

         10    yet, so try to keep this under your hat for a week or so

         11    until I see them.  They are not going to be upset or

         12    anything, but I'd hate for them to hear it through the

10:02    13    grapevine."

         14    Q.   So it's fair to say you told Jim your plans before

         15    you told your parents or your brother and sister?

         16    A.   Yes.

         17    Q.   And, in fact, as of August 15, 2001, you believed it

10:02    18    was a great company?

         19    A.   Yeah, I thought it was a good company.

         20    Q.   And you agree that the explanation you gave Jim

         21    Parish as to why Jeff wanted to leave Enron was correct?

         22    A.   I did believe that.



10:03    23    Q.   At the time you wrote this e-mail to your cousin

         24    about Enron being a great company, you had never told your

         25    friend Jeff Skilling that you had any concerns that he
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          1    made any misrepresentations to the public, did you?

          2    A.   I don't think that I'd told Jeff that, no.

10:03     3    Q.   And at the time you sent this e-mail to your cousin

          4    on April 15th, 2001, you never mentioned to your friend

          5    Jeff Skilling that you thought he should clarify his

          6    reference to the layoffs as redeployment in March of 2001,

          7    did you?

10:04     8    A.   No, I didn't.

          9    Q.   I'd like to have you look at Exhibit 8 -- Defense

         10    Exhibit 8625.

         11    A.   Do you have the tab number?

         12    Q.   It should be -- I'm trying to go in order here, so it

10:04    13    should be Tab 2.



         14                    Is Defense Exhibit 8625 an e-mail you sent

         15   to Steve Smaby on August 16, 2001.

         16    A.   Yes.

         17               MR. HOLSCHER:  Your Honor, move to admit

10:05    18   Defense 8625.

         19               MR. BERKOWITZ:  No objection, Your Honor.

         20               THE COURT:  It's admitted.

         21           (Defense Exhibit Number 8625 was admitted)

         22   BY MR. HOLSCHER:

10:05    23    Q.   First of all, can you tell the jury who Steve Smaby

         24    is?

         25    A.   Steve Smaby is a friend of mine, a former employee of
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          1    Enron.

          2    Q.   You and Steve were pretty close?

10:05     3    A.   Yes.

          4    Q.   And Steve is someone who'd left Enron; is that right?

          5    A.   Yes, he had.



          6    Q.   And after that, had -- he and his wife had adopted a

          7    child; correct?

10:05     8    A.   That's correct.

          9    Q.   And he left Enron to spend more time with his family;

         10    right?

         11    A.   I don't know if that was -- that really wasn't the

         12    reason, but I think that's what he wanted to do.

10:05    13               MR. HOLSCHER:  And just blow up, Pam, if you

         14   could, the middle e-mail.

         15   BY MR. HOLSCHER:

         16    Q.   This is Steve Smaby sending you the e-mail on

         17    August 16, 2001.  And can you read briefly what he said to

10:05    18    you?  The yellowed-out part, please.

         19    A.   You just want the yellow part?

         20    Q.   Please.

         21    A.   "What's your take on Skilling?  Sounds like to me

         22    like a severe case of Smabyitis.  Have you showed Lay the

10:06    23    magic trick?  Maybe he'll offer you Jeff's job."

         24    Q.   First of all, what was your understanding of what

         25    "Smabyitis" was as of the time of the August 16, 2001
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          1    memo?

          2    A.   My understanding of that is someone who's been

10:06     3    working for many years and wants to get away from it and

          4    do something else.

          5               MR. HOLSCHER:  I'm dying to ask about the magic

          6   trick, but I'll move on, Your Honor.

          7               THE WITNESS:  I don't know what that is either.

10:06     8   I'm sorry.

          9   BY MR. HOLSCHER:

         10    Q.   If I could take you up to the top of the e-mail,

         11    please.

         12               MR. HOLSCHER:  And, Pam, if you could blow it

10:06    13   up.

         14   BY MR. HOLSCHER:

         15    Q.   And if you could just please read your response to

         16    Steve Smaby.

         17    A.   My response is, "Jeff has a serious case of

10:06    18    SmabySinclairBaxterPaiRiceitis," all one word.  "This is

         19    the best for Jeff, but not the company.  Lay has asked me



         20    to stick around, but since I needed to get down to

         21    Baxter's boat yesterday afternoon, I didn't have time to

         22    consider that.  In reality, if I didn't want to work here

10:07    23    when Jeff was here, why would I want to if he's gone?  So

         24    I am out officially effective October 15, but I won't be

         25    coming in much.  I am helping Kevin Garland and a couple
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          1    of other guys, but I really don't want to work.  See you

          2    tomorrow.  Ken."

10:07     3    Q.   In fact, Mr. Rice, isn't it true you'd lost some of

          4    your passion for working at Enron well before

          5    August 16, 2001?

          6    A.   That's -- it's a complicated response.  So if you'll

          7    give me a minute, I'll respond to it.

10:07     8                    I was really excited about EBS, and I sort

          9    of went through phases.  The last year or so at ECT, I

         10    didn't have the passion.  And then for a while, at EBS, I

         11    did.  And then the last six months at EBS were not fun,



         12    and that's true that I was losing my passion for working

10:08    13    there.

         14    Q.   You said in this e-mail that "Jeff has a serious case

         15    of SmabySinclairBaxterPaiRiceitis."

         16                    Is that a shorthand reference to people

         17    who are burned out and are interested in not spending so

10:08    18    much time at work?

         19    A.   Yeah.  I wouldn't necessarily characterize it as

         20    "burned out," but it's certainly people that, they're not

         21    having as much fun as they used to have and may want to do

         22    something else.

10:08    23    Q.   And Mr. Baxter, is he someone who left Enron?

         24    A.   Yes.

         25    Q.   He was another senior executive who had been there a
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          1    long time with you and Jeff?

          2    A.   Yes.



10:08     3    Q.   And Lou Pai is another person who had left Enron?

          4    A.   That's correct.

          5    Q.   And he left -- was it the year 2001 as well?

          6    A.   I believe that's correct.

          7    Q.   He was another long-term executive who decided it was

10:08     8    time to move on?

          9    A.   That's right.

         10    Q.   And when you're referring to "Riceitis," obviously

         11    you're referring to yourself; correct?

         12    A.   Yeah.  Actually the whole thing was one word, but...

10:09    13    Q.   And you mentioned here that it's best for Jeff that

         14    he leave, though not for the company.

         15                    Why did you think it was best for Jeff

         16    that he leave?

         17    A.   Because after the two conversations that I had with

10:09    18    him in the middle of July and early August, I could tell

         19    that -- in fact, he told me he wasn't having fun and he

         20    wanted to do something else.  So I believed it was

         21    probably best for him.

         22    Q.   I'd like to show you Defense Exhibit 33406.

10:09    23                    Oh, I'm sorry.  It's Exhibit 33404.  It's

         24    Tab 3 in your binder, Mr. Rice.

         25                    Is Exhibit Defense Exhibit 33404 an e-mail
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          1    from you to Joe Hirko about August 22, 2001?

          2    A.   Yes.

10:10     3               MR. HOLSCHER:  Your Honor, we move Exhibit --

          4   Defense Exhibit 33404 into evidence --

          5               THE COURT:  It's admitted.

          6               MR. HOLSCHER:  -- and ask that it be published.

          7           (Defense Exhibit Number 33404 was admitted)

10:10     8               MR. HOLSCHER:  Can you hear me okay?

          9                    Pam, would you just blow up the bottom?

         10   BY MR. HOLSCHER:

         11    Q.   First of all, Joe Hirko is the person who had been

         12    CEO at EBS for a while?

10:10    13    A.   That's correct.

         14    Q.   He also was somebody who was no longer working at

         15    Enron?

         16    A.   That's correct.

         17    Q.   And in this e-mail, Mr. Hirko is asking you questions



10:10    18    about what's going to happen to the senior management team

         19    at EBS -- I'm sorry -- at Enron after Jeff's resignation.

         20                    Do you see that?

         21    A.   Can I read it?

         22    Q.   Oh, sure.

10:11    23    A.   I haven't really read it yet.

         24    Q.   Have you had a chance to look at it, Mr. Rice?

         25    A.   Yes.
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          1    Q.   Okay.  And, again, in the bottom part of the e-mail,

          2    Mr. Hirko is asking you questions about what's going to

10:11     3    happen at the new office of the chair in light of Jeff

          4    Skilling's resignation; correct?

          5    A.   That's correct.

          6    Q.   Okay.  And he makes reference to a Whalley, Frevert,

          7    and question, and also Hannon.

10:12     8                    Are those three people who might possibly



          9    have been under consideration to be the part of the new

         10    office of the chair after Jeff left?

         11    A.   I believe all three of those were either considered

         12    or thought they should be considered.

10:12    13    Q.   Could we go to your response, please.

         14                    And can we -- can you just please read

         15   the -- to the jury.  Out loud to the jury, Mr. Rice.

         16    A.   Okay.  I'm sorry.  Read what?

         17    Q.   Just what you said to Mr. Hirko.

10:12    18    A.   Okay.  "That's a good idea.  I don't know what the

         19    new office of the chairman is going to be.  My money would

         20    be on Frevert, vice-chairman; Whalley, COO.  I am guessing

         21    that if Whalley is COO, Hannon will leave, but you would

         22    need to ask him.  His e-mail is probably still the same.

10:13    23    But if not, I am sure he will get one at

         24    khannon@enron.com.  I really hope that Lay keeps Fastow in

         25    the mix at the Office of the Chairman because they really
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          1    need him, and if he is excluded, I really expect him to

          2    leave.  It is much more fun watching this from the

10:13     3    outside.  It is better than a soap opera.

          4                    "I have spent quite a bit of time with

          5    Jeff the last few days, and I really don't think he is

          6    going to get back into anything for awhile.  He is taking

          7    Sherry, probably because she's really good, and I don't

10:13     8    think Jeff knows how to function in the real world without

          9    her.

         10                    "I went down to Cliff's boat the other

         11    day.  It is really nice.  We could probably talk him into

         12    taking it over to Florida at Longboat Key or Key West and

10:13    13    meet him over there for a few days."

         14    Q.   First of all, would it be fair to say, as of the time

         15    you wrote this, August 22, 2001 e-mail, you had no idea

         16    there was any possibility Enron could go bankrupt; right?

         17    A.   No, I did not.

10:13    18    Q.   And, in fact, as of this date, you personally

         19    believed that Enron was financially sound; correct?

         20    A.   I did believe that.

         21    Q.   And you viewed yourself as someone who was part of

         22    the "inner circle" at Enron while you were there?

10:14    23    A.   Yes.



         24    Q.   And when you made reference to it being better than a

         25    soap opera to watch the senior management jockeying, were
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          1    you referring to the fact it would be kind of interesting

          2    to see who actually was able to position themselves to

10:14     3    making the Office of the Chair?

          4    A.   Yes.

          5    Q.   At this time, you had no concern that the choice of

          6    who would be the Office of the Chairman might somehow be

          7    critical to whether Enron was going to survive; right?

10:14     8    A.   Not to its survival, no.

          9    Q.   And as of this time, August 22nd, 2001, you believed

         10    that Enron was going to continue to be one of the top 10

         11    or 20 companies in the United States; right?

         12    A.   I believed Enron was a viable company, yes.

10:14    13    Q.   I don't mean to quibble with you; but more than

         14    viable, Mr. Rice, didn't you believe at this time that



         15    Enron was going to likely remain one of the top 10 or 20

         16    companies in the United States in terms of revenues and

         17    profits?

10:15    18    A.   I believed that, yes.

         19    Q.   Now, in this e-mail you made a reference, saying, "I

         20    really hope Lay keeps Fastow in the mix of the Office of

         21    the Chairman because they really need him, and if he is

         22    excluded, I expect him to leave."

10:15    23                    Do you see that?

         24    A.   Yes.

         25    Q.   Had you talked to Mr. Fastow at any time before
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          1    August 22nd, 2001, regarding whether he might leave Enron

          2    if he wasn't named to the senior management group?

10:15     3    A.   I -- I don't recall talking to him.

          4    Q.   Fair to say that, as of August 22nd, 2001, you had no

          5    knowledge of any improper theft of money from Enron by

          6    Andy Fastow?



          7    A.   At that point in time, I believed Andy Fastow was a

10:15     8    good CFO.

          9    Q.   And at the time, you actually thought that he had

         10    sophistication areas of finance that could be useful to

         11    Enron, given that Jeff Skilling was leaving; right?

         12    A.   I did.

10:16    13    Q.   Now, you talked yesterday about Jeff saying he was

         14    going to get a boat.  Do you recall that?

         15    A.   Yes.

         16    Q.   And at the bottom here, there's a reference to your

         17    going down to Cliff's boat.  Do you see that?

10:16    18    A.   Yes.

         19    Q.   Okay.  And, in fact, when you talked to Jeff in

         20    mid-August of 2001, didn't he joke to you that he was

         21    going to get a bigger boat than Cliff had?

         22    A.   He may have.

10:16    23    Q.   And did, in fact, Jeff say to you he's going to get a

         24    big tanker-like tugboat that would be bigger than Cliff's?

         25    A.   I don't remember what his words were, but the
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          1    impression I got was it was going to be a big ship.

          2    Q.   But it was going to be an ugly, old trawler.  Isn't

10:16     3    that the joke he was making to you, Mr. Rice?

          4    A.   He -- yes.  I don't think he used the word "trawler,"

          5    but the point that he made when I was having lunch with

          6    him was that it was going to be a big, ship-like boat.

          7    Q.   Now, to the extent you left the jury with the

10:17     8    impression yesterday that Mr. Skilling was talking about

          9    getting a fancy, expensive boat, you agree that, in your

         10    conversation, he was talking about getting a -- like an

         11    old, massive boat for the sole purpose of having it be

         12    bigger than Cliff's boat; right?

10:17    13    A.   I wouldn't say that was -- I didn't get the

         14    impression that that was the sole purpose; but I will

         15    clarify that the impression I got from Mr. Skilling was

         16    that it was not going to be a fancy, luxury boat.  It was

         17    a -- an industrial-strength ship.

10:17    18    Q.   This wasn't going to be off the south of France with

         19    the other fancy boats.  He wanted something that, at that

         20    time, quite unusual, like a -- like an out-of-service



         21    marine boat that he would somehow use to travel around;

         22    right?

10:18    23    A.   Yes.

         24    Q.   And, in fact, you were joking about the fact because

         25    your friend Cliff had the most immaculate, beautiful,
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          1    fancy boat; right?

          2    A.   That's true.

10:18     3    Q.   And when Jeff was talking to you, you were joking

          4    about it because he was drawing the distinction of "Wait

          5    until Cliff sees my ugly boat"; right?

          6    A.   I don't remember that, but I think that's entirely

          7    possible.

10:18     8    Q.   Now, you mention here, in the August 22nd, 2001

          9    e-mail, that you've spent a lot of time with Jeff in the

         10    last few days.  Do you see that?

         11    A.   Yes.

         12    Q.   And you were still on the Enron payroll; correct?



10:18    13    A.   Yes, I was.

         14    Q.   But you weren't working very much at this time, were

         15    you?

         16    A.   No, not very much.

         17    Q.   And, in fact, you negotiated for you to be paid all

10:18    18    the way through November; correct?

         19    A.   I think it was all the way through October; but, yes,

         20    I had negotiated my termination to be the end of October.

         21    Q.   Now, you mention in that second paragraph, "I've

         22    spent quite a bit of time with Jeff in the last few days."

10:19    23                    Do you see that?

         24    A.   Yes.

         25    Q.   In fact, far from getting a boat to go around the
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          1    world, Jeff was looking with you for office space for his

          2    business ventures that he might engage in after he left

10:19     3    Enron; correct?



          4    A.   That's correct.

          5    Q.   And the two of you spent more than a couple days

          6    looking at different office space in Houston; right?

          7    A.   Yes.

10:19     8    Q.   And during that time period you're looking for office

          9    space, Jeff wasn't your boss anymore; right?

         10    A.   No.

         11    Q.   He wasn't the CEO of Enron anymore?

         12    A.   No.

10:19    13    Q.   And you both talked quite a bit about your experience

         14    and Jeff's experience at Enron in these conversations when

         15    looking for office space; right?

         16    A.   I don't remember talking with him about Enron very

         17    much during those.

10:19    18    Q.   You don't?

         19    A.   No.

         20    Q.   Let me fast forward for a little bit.

         21                    As -- the jury's heard about some "Wall

         22    Street Journal" articles that were in the press October

10:20    23    and November time period.  During the -- take us forward a

         24    little bit.

         25                    You continued to talk with Jeff on a
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          1    fairly regular basis in this fall period of 2001; correct?

          2    A.   I talked to him off and on.  I wouldn't say it was

10:20     3    regular, but we talked from time to time.

          4    Q.   Well, Mr. Rice, how many different times did you and

          5    Jeff go look for office space together?

          6    A.   Two or three.

          7    Q.   That's it?

10:20     8    A.   I think so, yeah.

          9    Q.   Now, in your conversations with Jeff, after he was no

         10    longer your CEO -- well, let me back up.

         11                    You testified on direct that you had

         12    spoken pretty directly to Jeff about LJM back in '99 and

10:20    13    2000.

         14                    Do you recall that testimony?

         15    A.   Yes.

         16    Q.   And you said to -- yesterday on direct that you told

         17    Jeff you didn't think it was a good idea for Andy Fastow

10:20    18    to be a partner of LJM.



         19                    Do you recall that?

         20    A.   Yes.

         21    Q.   Okay.  You didn't tell the jury -- I'm sorry.  You

         22    weren't asked the question, but what Jeff told you -- I

10:21    23    want to follow up on that for a second.

         24                    In fact, in response to your criticisms,

         25    didn't Jeff tell you that the LJM partnership and the
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          1    relationship had been approved by outside counsel?

          2    A.   Yes, he did.

10:21     3    Q.   And didn't Jeff also tell you, in your conversation

          4    when you criticized LJM, that it had been approved by the

          5    outside accountants?

          6    A.   He told me that the accountants had approved it, yes.

          7    Q.   And didn't Jeff also tell you that LJM had also been

10:21     8    approved by the board of Enron?

          9    A.   I don't know if he told me that, but I was aware of



         10    that at about that time.

         11    Q.   And didn't Jeff also tell you that he was of the mind

         12    that the various investment banks that Enron was using to

10:22    13    hedge some of its investments were taking advantage of

         14    Enron and charging excessive fees that were not justified?

         15    A.   I'm sorry.  What was -- what was the question?

         16    Q.   I'm getting back to your conversation with Jeff

         17    Skilling when you criticized him about LJM.

10:22    18    A.   Yes.

         19    Q.   Okay.  In that conversation -- I'm just trying to

         20    make sure the jury hears the other half -- didn't Jeff

         21    also tell you --

         22               MR. BERKOWITZ:  I'll object to the extent that

10:22    23   he's suggesting he wasn't asked about it.

         24               THE COURT:  Overruled.  Just finish the

         25   question.
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          1   BY MR. HOLSCHER:



          2    Q.   Didn't Jeff Skilling also tell you that one of the

10:22     3    benefits of LJM was that Enron could avoid paying what he

          4    believed were excessive fees to investment banks?

          5    A.   Well, I think what he said -- what he said was

          6    something like, "We aren't beholden to the investment

          7    banks to do some of these transactions, so this will

10:23     8    enable us to do them more efficiently or faster," or

          9    something like that.  I don't remember the fees being an

         10    issue.  But I do know that what he told me was that, you

         11    know, we were stuck with the banks, and he didn't like

         12    that.

10:23    13    Q.   But fair to say you were still critical of this

         14    relationship; right?

         15    A.   Yes.

         16    Q.   And even a few times after that, you said to Jeff,

         17    essentially -- let me rephrase.

10:23    18                    Even after that, you said to Jeff, look,

         19    even if the board has approved it and the lawyers approved

         20    it, you didn't like it?

         21    A.   Yes, that's true.

         22    Q.   And you didn't hesitate to be critical of what you

10:23    23    thought was a business practice of Jeff that, even though

         24    legal, you didn't like?



         25    A.   In that case, that's true.
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          1    Q.   And in your conversation with Jeff, just so we're

          2    clear, you weren't indicating at all that you didn't think

10:23     3    the LJM relationship was lawful.  You didn't like it as a

          4    business relationship; right?

          5    A.   I didn't like the way that it looked.

          6    Q.   But at no time before September of 2001 did you ever

          7    tell Jeff that you thought any of the statements he made

10:24     8    to any of the analysts were incorrect; right?

          9    A.   No.  I didn't want to talk about that.

         10    Q.   And you criticized him in the area of LJM; right?

         11    A.   I lodged my -- I gave him my opinion on it, yes.

         12    Q.   And you also used to criticize him because you felt

10:24    13    he wasn't doing a good job managing Lou Pai at EES.

         14                    Do you recall that?

         15    A.   In some cases, I did do that, yes.



         16    Q.   And fair to say during the time you worked at EBS and

         17    in the other divisions of Enron, you were often very

10:24    18    candid with Jeff when you thought he was doing something

         19    that wasn't good for Enron; right?

         20    A.   I was sometimes candid with him.

         21    Q.   And you agree you never once told Jeff Skilling that

         22    you weren't comfortable with any statement he was making

10:25    23    to the analysts about EBS; right?

         24    A.   I don't think I said that.

         25    Q.   As of 2001, how long had you and Jeff Skilling been
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          1    friends?

          2    A.   Around 10 years.

10:25     3    Q.   When exactly did you leave Enron?

          4    A.   I believe it was around September 30th.

          5    Q.   When did you first learn that there was a criminal

          6    investigation of Enron or any of its employees?

          7    A.   It was late 2001 or early 2002.



10:26     8    Q.   And how did you find out?

          9    A.   The lawyer that was representing me in the civil

         10    cases told me.

         11    Q.   And what was your understanding of the focus of the

         12    criminal investigation when you first learned about it?

10:26    13    A.   When I first learned about it, my understanding was

         14    it was focused on the LJM partnerships and their

         15    relationship with Enron.

         16    Q.   And when you first learned about the criminal

         17    investigation, you never thought you were going to be

10:26    18    indicted, did you?

         19    A.   No, I didn't.

         20    Q.   In fact, after you learned about the criminal

         21    investigation, you had discussions with Jeff Skilling,

         22    didn't you?

10:26    23    A.   Perhaps.

         24    Q.   And in those discussions, you were bantering back and

         25    forth about "Wonder what Andy Fastow did"; right?
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          1    A.   I don't remember those discussions.

          2    Q.   You don't -- do you remember having those discussions

10:27     3    with Jeff Skilling?

          4    A.   I don't actually, no.

          5    Q.   And so you don't have any memory one way or the

          6    other?

          7    A.   No.

10:27     8    Q.   When did you first learn that you might be targeted

          9    for criminal prosecution?

         10    A.   Around September of 2002.

         11    Q.   So fair to say, for the first eight, nine months of

         12    the criminal investigation, you weren't even a target;

10:27    13    right?

         14    A.   I don't know whether I was a target.  I know I wasn't

         15    informed that I was a target.

         16    Q.   And how did you find out in September of 2002 that

         17    you had become a target of the criminal investigation?

10:27    18    A.   I was advised by a lawyer working with me.

         19    Q.   I don't want to ask about any of your conversations

         20    with counsel.

         21    A.   No, I'm not even saying that, no.



         22    Q.   You can -- well, the Judge will instruct you, but I

10:28    23    am not going to ask about the contents.  I just want to

         24    get an understanding of your knowledge.

         25                    At some point in 2002, did you hire
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          1    criminal counsel?

          2    A.   Yes.

10:28     3    Q.   And did you hire a couple of different lawyers?

          4    A.   Well, in 2002, I hired one, and then, in 2003, I

          5    hired another one.

          6    Q.   And both those gentlemen are here in court today?

          7    A.   Yes.

10:28     8    Q.   And they were here yesterday?

          9    A.   Yes.

         10    Q.   And when were your lawyers first contacted by the

         11    Task Force?

         12    A.   I believe it was in September -- August, September of

10:28    13    2002.



         14    Q.   And as a result of that conversation, you learned

         15    that you were a target of the criminal investigation?

         16    A.   Yes.

         17    Q.   In that first conversation that you had with your

10:29    18    lawyers -- let me rephrase it.

         19                    When did you first learn that the

         20    government was targeting Jeff Skilling and Ken Lay for

         21    criminal prosecution?

         22               MR. BERKOWITZ:  Judge, I'll object to the

10:29    23   extent that it calls for attorney-client communication and

         24   relevance.

         25               THE COURT:  I don't know how he can answer it
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          1   without revealing information imparted by his attorneys.

          2               MR. HOLSCHER:  I think the law is clear, Your

10:29     3   Honor, that if I don't ask about the conversation but just

          4   ask about the person's just knowledge, that doesn't



          5   impinge.  I'm clearly not trying to get any conversations.

          6   We just need to establish his state of mind.

          7               THE COURT:  All right.  You can answer the

10:29     8   question.

          9               THE WITNESS:  I don't remember.

         10   BY MR. HOLSCHER:

         11    Q.   Was it sometime in 2003?

         12    A.   I really don't know when it was.

10:29    13    Q.   No idea?

         14    A.   No.  I was worried about my own situation.

         15    Q.   At some point in 2002 or 2003, did your lawyers make

         16    presentations on your behalf to the Task Force?

         17               MR. BERKOWITZ:  Objection; foundation, Your

10:30    18   Honor.

         19               MR. HOLSCHER:  I'll tie this up quickly, Your

         20   Honor.

         21               THE WITNESS:  They had meetings.  They had at

         22   least one meeting, I know, with the prosecutor from the

10:30    23   Task Force.  I don't know if it involved a presentation.

         24   BY MR. HOLSCHER:

         25    Q.   So as you sit here today, you don't know if your
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          1    counsel prepared materials for the Task Force explaining

          2    why you were innocent of the matters the government was

10:30     3    investigating you?

          4               MR. BERKOWITZ:  I'll object to that, Your

          5   Honor.

          6               THE COURT:  I sustain the objection.

          7                    You can ask him what he personally knows,

10:30     8   but not what his lawyers and the Task Force attorneys

          9   discussed.

         10   BY MR. HOLSCHER:

         11    Q.   Do you personally know that, in the 2000 time period,

         12    your lawyers, on your behalf, are making presentations to

10:30    13    the Task Force --

         14               THE COURT:  I just said you can't go into that.

         15               MR. HOLSCHER:  I'm sorry.  I misheard you, Your

         16   Honor.

         17               THE COURT:  I may not have been clear.

10:31    18               MR. HOLSCHER:  I apologize.

         19               THE COURT:  You can't ask him what his lawyers



         20   discussed with the Task Force.

         21               MR. HOLSCHER:  Oh, I'm sorry.  I thought it was

         22   going to his knowledge.  I'm sorry.

10:31    23               THE COURT:  That's all right.

         24               MR. HOLSCHER:  Can you give me a hint as to

         25   what I can ask him that would be okay?
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          1               THE COURT:  We don't give advisory opinions,

          2   but you should draw some guidance from the last two weeks.

10:31     3   If it's relevant and doesn't waste time, it's probably

          4   okay.

          5               MR. HOLSCHER:  I will try to go quicker, Your

          6   Honor.

          7   BY MR. HOLSCHER:

10:31     8    Q.   Do you have personal knowledge --

          9               MR. HOLSCHER:  Your Honor, I apologize if I

         10   violate your order.  I'm trying to comply.



         11               THE COURT:  All right.

         12   BY MR HOLSCHER:

10:31    13    Q.   Do you have personal knowledge as to whether, on your

         14    behalf, presentations made to this Task Force --

         15               MR. BERKOWITZ:  Again, Your Honor, I'm going to

         16   object.  I think he's going into this area, and it's

         17   dangerous for the Federal Rules implicated related to

10:31    18   anything.

         19               THE COURT:  I agree.  If you want to ask him

         20   when he first became aware that an agreement had been made

         21   with the Task Force, that's fine.

         22               MR. HOLSCHER:  I'll move on, Your Honor.

10:32    23                    Just for the record, the Federal Rules

         24   relating to plea agreements only relate to the defendant,

         25   not a cooperating witness.  And it goes to this defendant's
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          1   state of mind with respect to what we are trying to prove

          2   regarding his belief in his own guilt or innocence.



10:32     3                    So -- and I can do it at break, but I can

          4   show Your Honor that --

          5               THE COURT:  Just ask him when he knew there was

          6   an agreement with the Task Force, if you intend to explore

          7   this.

10:32     8   BY MR. HOLSCHER:

          9    Q.   Let me back up.

         10                    Mr. Rice as of early of 2002 --

         11               MR. HOLSCHER:  I'll withdraw.

         12   BY MR. HOLSCHER:

10:32    13    Q.   When did you first know that your lawyers were

         14    negotiating with the Task Force?

         15               MR. BERKOWITZ:  Object to the form, Your Honor.

         16   It's unclear.  Negotiating what?

         17               MR. HOLSCHER:  I will move on, Your Honor, and

10:32    18   try and clarify this.

         19   BY MR. HOLSCHER:

         20    Q.   Do you know when you were first indicted, Mr. Rice?

         21    A.   Yes.

         22    Q.   And when was that?

10:33    23    A.   May 1st, 2003.

         24    Q.   Before May 1st, 2003, do you know whether you were

         25    offered any plea agreement from the Task Force?
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          1    A.   I don't know what was offered.

          2    Q.   Mr. Rice, wasn't there a plea offer being negotiated

10:33     3    that you rejected before you were indicted on May 1, 2003?

          4    A.   I believe that a trial balloon was floated.

          5    Q.   What do you call a trial balloon, Mr. Rice?

          6               MR. BERKOWITZ:  I'll object.  I think we're

          7   getting into the same area, attorney-client communications.

10:33     8               THE COURT:  I'll allow some questions about

          9   this.

         10   BY MR. HOLSCHER:

         11    Q.   Well, let me back up.

         12                    As of May 2003, Mr. Rice, at that point,

10:33    13    you knew the government was targeting Jeff Skilling,

         14    didn't you?

         15    A.   I think I did by that point in time.

         16    Q.   And as of May 2003, you knew that the government



         17    wanted you to cooperate against Jeff Skilling; right?

10:34    18    A.   I did not know that, no.

         19    Q.   Are you telling us that the trial balloon that you

         20    believed was being floated didn't include your cooperating

         21    and working with the Task Force before May of 2003?

         22               MR. BERKOWITZ:  Asked and answered.

10:34    23               THE COURT:  Overruled.

         24               THE WITNESS:  No.  I know that the trial

         25   balloon included my cooperation.
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          1   BY MR. HOLSCHER:

          2    Q.   And you knew the cooperation was to be cooperating

10:34     3    ultimately against Jeff Skilling; right?

          4    A.   I didn't know what that cooperation would include.  I

          5    knew there was a widespread investigation of Enron, and I

          6    assumed that it would include -- I had been there 20

          7    years.  It could include a lot of things.

10:34     8    Q.   Mr. Rice, you were known to have been in the inner



          9    circle of Jeff Skilling; correct?

         10    A.   Yes.

         11    Q.   Okay.  And as you sit here today, you're aware that

         12    the ultimate targets of this criminal investigation --

10:34    13               MR. BERKOWITZ:  Judge, I'm going to object as

         14   argumentative.

         15               THE COURT:  I sustain.

         16                    Ask him some questions about what he knew

         17   or what he did.

10:35    18   BY MR. HOLSCHER:

         19    Q.   You were indicted on May 1st, 2003; right?

         20    A.   Yes.

         21    Q.   And at the time that you were indicted, you had

         22    rejected a trial balloon for a deal to cooperate; right?

10:35    23    A.   Yes.

         24    Q.   Okay.  And you knew when you were indicted, on

         25    May 1st, 2003, that you faced potential life in prison if
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          1    you were convicted; right?

          2    A.   I knew I faced a lot -- a lot of years, yes.

10:35     3    Q.   And you knew that, if you were convicted, you faced

          4    the potential forfeiture of every penny you had; right?

          5    A.   I knew that I faced the forfeiture of a lot of money,

          6    yes.

          7    Q.   And you understand, and you understood, as of

10:36     8    May 2003 that, on the federal sentencing guidelines, you'd

          9    serve 85 percent of any sentence; correct?

         10    A.   I did know that.

         11    Q.   This is not like the state side where you can get

         12    parole after a third; right?

10:36    13    A.   That's my understanding.

         14    Q.   And you discussed with your family before May 1st,

         15    2003 your decision to not cooperate with the Task Force;

         16    right?

         17    A.   I don't -- I don't know whether I discussed that with

10:36    18    them or not.

         19    Q.   As of May 1st, 2003, you refused to help the Task

         20    Force in their investigation of Jeff Skilling; right?

         21               MR. BERKOWITZ:  Judge, I'll object to

         22   foundation.  He's already testified he doesn't know what



10:36    23   the investigation was related to.

         24               THE COURT:  Well, ask it about the

         25   investigation and not just limit it to one person.
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          1               MR. HOLSCHER:  Your Honor, I'll probably tie up

          2   later that -- I believe we can tie up later the specific

10:37     3   knowledge, but I'll move on.

          4   BY MR. HOLSCHER:

          5    Q.   Before you decided to fight the government on

          6    May 1st, 2003, you also made some sort of calculation of

          7    how much it might cost you to fight them; right?

10:37     8    A.   No, not really.

          9    Q.   Do you recall you were arraigned on May 1st, 2003?

         10    A.   Yes.

         11    Q.   That was an awful day for you?

         12    A.   That was a bad day.

10:37    13    Q.   Fair to say it was humiliating for you and your

         14    family?



         15    A.   Yes.

         16    Q.   In fact, the agents on the Task Force actually put

         17    you in handcuffs that day?

10:37    18    A.   Yes, they did.

         19    Q.   Are the agents here that are part of this prosecution

         20    team?

         21    A.   I honestly don't remember the agents that put me in

         22    handcuffs.

10:38    23    Q.   And the agents also put you in a holding cell for a

         24    while; isn't that right?

         25    A.   That's correct.
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          1    Q.   At some point, did you learn that it was

          2    discretionary as to whether you'd be put in a holding cell

10:38     3    before your arraignment?

          4               MR. BERKOWITZ:  Judge, I'm going to object to

          5   this line of questioning.  Relevance.



          6               THE COURT:  Overruled.

          7               THE WITNESS:  I did not know that.  I didn't

10:38     8   know that it was discretionary.

          9   BY MR. HOLSCHER:

         10    Q.   Did you ever learn that anytime before today that

         11    when you were placed in a holding cell that was not a

         12    required part of your arraignment?

10:38    13    A.   I did not know that.

         14    Q.   How long did you wait in the -- that holding cell?

         15    A.   A couple of hours.

         16    Q.   And you were with a large group of people; right?

         17    A.   There were six people -- five or six people in there.

10:38    18    Q.   Your friend Joe Hirko was in there?

         19    A.   Yes, he was.

         20    Q.   At that time, when you were in the holding cell, did

         21    you tell Joe Hirko, "We have done nothing wrong, and I am

         22    going to fight this"?

10:39    23    A.   I don't know if I said that to him.  I think I did

         24    say, "This is BS."

         25    Q.   You agree that you told Joe Hirko and the other
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          1    people in the holding cell, around May 1st of -- got to

          2    get the date here.

10:39     3    A.   '03.

          4    Q.   Thank you.

          5                    You agree that you told Joe Hirko and the

          6    other EBS executives that have been indicted who were in

          7    that holding cell with you on May 1st, 2003, that you

10:39     8    believed that all of you were innocent of the charges

          9    being brought against you; isn't that right?

         10    A.   I don't think I said that.

         11    Q.   Is it your testimony, you just used the words "It's

         12    bullshit"?

10:40    13    A.   I don't remember my exact words, but it was something

         14    to that effect.

         15    Q.   In fact, you indicated to the other EBS executives in

         16    the holding cell that you were quite angry at what the

         17    Task Force had done; right?

10:40    18    A.   I was angry.

         19    Q.   And you told them that it was unfair; that you were

         20    being improperly indicted; correct?



         21    A.   I don't think I said that.

         22    Q.   Is it your testimony that you did not say to the

10:40    23    other EBS executives in that holding cell that you

         24    believed you were innocent?

         25               MR. BERKOWITZ:  Judge, asked and answered.
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          1               THE COURT:  Overruled.

          2               THE WITNESS:  I do not think I said that.

10:40     3   BY MR. HOLSCHER:

          4    Q.   Did you tell them you thought you were guilty?

          5    A.   I didn't tell them I thought I was guilty either.

          6    Q.   I'd like to quickly move just to your indictment.

          7               MR. HOLSCHER:  Your Honor --

10:41     8   BY MR. HOLSCHER:

          9    Q.   If we could have you look at Tab 4 in front of you,

         10    Mr. Rice.  This is Defense Exhibit 20033.

         11                    Do you have that in front of you?



         12    A.   Yes, I do.

10:41    13               MR. HOLSCHER:  Can we put the graphic up on the

         14   screen, please, Pam.

         15               THE COURT:  Are you offering this?

         16               MR. HOLSCHER:  Yes, Your Honor.  We'd offer

         17   certainly, not for the truth of the matter asserted, Your

10:41    18   Honor, but for the effect on the state of mind of Mr. Rice,

         19   Defense Exhibit 20033.

         20               THE COURT:  All right.  It's admitted.

         21           (Defense Exhibit Number 20033 was admitted)

         22   BY MR. HOLSCHER:

10:41    23    Q.   Now, Mr. Rice, on direct exam, you mentioned you

         24    thought you'd been --

         25               MR. BERKOWITZ:  Putting something up
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          1   different up there, at least something different than I was

          2   given.

10:42     3               MR. HOLSCHER:  Oh, this is the demonstrative.



          4   I'm sorry.  We can get you a copy of the demonstrative.

          5   BY MR. HOLSCHER:

          6    Q.   You have the indictment in front of you, Mr. Rice?

          7    A.   Yes, I do.

10:42     8    Q.   I just want to go through a quick summary of the

          9    charges against you.

         10               MR. HOLSCHER:  And I will, Your Honor, proceed

         11   as quickly as I can here.

         12   BY MR. HOLSCHER:

10:42    13    Q.   You testified on direct exam you thought you were

         14    indicted on 37 counts.  Do you recall that?

         15    A.   I did.  I did testify to that.

         16    Q.   And that was a mistake; right?

         17    A.   I think that is, if this is correct, 42 counts.

10:42    18    Q.   And you were charged with conspiracy to commit wire

         19    and securities fraud.

         20                    Do you see that?

         21    A.   Yes.

         22    Q.   And securities fraud, the 2000 Analyst Conference,

10:42    23    for 10 years.

         24                    Do you see that?

         25    A.   Yes.
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          1    Q.   And that's the 2000 Analyst Conference that I asked

          2    you questions about when you testified of the videotape;

10:42     3    correct?

          4    A.   Correct.

          5    Q.   And then you were also charged with -- I think it's

          6    11 or 12 counts of wire fraud.

          7                    Do you see that?

10:43     8    A.   Yes.

          9    Q.   And then you were also charged with securities fraud

         10    of the 2001 Analyst Conference; correct?

         11    A.   That's correct.

         12    Q.   And you testified about that yesterday for just about

10:43    13    a minute or so.

         14                    Do you recall that?

         15    A.   I do.

         16    Q.   And then you also were charged with 17 counts of

         17    insider trading; right?



10:43    18    A.   Yes.

         19    Q.   Now, Mr. Rice, on the insider trading, at the time,

         20    the Task Force was charging you as insider trading

         21    essentially every major stock sale you'd made in 2000 and

         22    2001; right?

10:43    23    A.   That's correct.

         24    Q.   And at the time you were indicted, you personally

         25    were upset by that because you believed that was
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          1    overreaching; right?

          2    A.   I believed that the number of counts in this

10:43     3    indictment, taken together, was a lot, a lot of counts,

          4    compared to what I felt I was responsible for.

          5    Q.   Well, let's be clear.  As of May 1, 2001, you had

          6    entered a plea of not guilty; right?

          7    A.   I did enter a plea of not guilty.

10:44     8    Q.   Now, in addition to the insider trading, you also

          9    had, I think, 9 counts or about 10 counts of money



         10    laundering.

         11                    Do you see that?

         12    A.   Yes.

10:44    13    Q.   And, in fact, those money laundering counts were just

         14    the times you transferred money, when you sold the stock,

         15    to a family bank account; correct?

         16    A.   Yeah.  There were other things besides that, but that

         17    was -- that was -- that accounted for several of those

10:44    18    counts.

         19    Q.   Your 100 years of money laundering exposure didn't

         20    relate to any steps you were taking to hide your money,

         21    did it, Mr. Rice?

         22    A.   No.

10:44    23    Q.   Okay.  This was just a transfer from one bank account

         24    to another that led you to have 100 years of exposure;

         25    right?
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          1    A.   Some of them were just transfers from one bank

          2    account to the other.

10:45     3    Q.   And as of May 1, 2003, you knew you faced in excess

          4    of a couple hundred years' potential maximum sentence;

          5    right?

          6    A.   Well, what -- what I knew was that the sentencing

          7    guidelines were involved.  And I don't know whether the

10:45     8    number was 355 years or 35 years.  Either way, it was a

          9    lot.

         10    Q.   And you believed it was potentially life in prison;

         11    right?

         12    A.   I did.

10:45    13    Q.   Now, in this indictment, the government alleged a

         14    total amount of insider trading about $45 million; right?

         15    A.   I'm not -- I can't remember what the total amount

         16    was.

         17    Q.   Somewhere in that ballpark?

10:45    18    A.   Yeah.  It was millions.

         19    Q.   And they also claimed that you'd laundered money

         20    somewhere in the excess of $28 million; right?

         21    A.   I don't know what that number is either.

         22    Q.   As of May 1, 2003, did you understand that the

10:46    23    amounts the government claimed that you had laundered of



         24    $28 million and the amounts the government claimed that

         25    you had engaged in insider trading with of 45 million,
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          1    that that total amount could be forfeited from you if you

          2    were convicted?

10:46     3    A.   I -- I didn't know what amount could be forfeited,

          4    but I knew that essentially all the money I'd made in

          5    those two years could be forfeited.

          6    Q.   As of April 29th -- I'm sorry.

          7                    As of May 1, 2003, you knew that the

10:46     8    government had forfeiture allegations that put at risk all

          9    of your money; right?

         10    A.   Almost all of my money.

         11    Q.   If you could please look at Tab 4 over there.

         12               MR. HOLSCHER:  If we can just go quickly to

10:46    13   Page 41 and 42.

         14                    Your Honor, I've premarked these so we

         15   can -- highlighted them, so we can try and go quickly.



         16   I'll try to go through this expeditiously.

         17                    Pam, could you please put up the -- this

10:47    18   is Defense Exhibit 20033.  We're looking at Pages 41

         19   and 42.

         20   BY MR. HOLSCHER:

         21    Q.   Mr. Rice, do you recall reading the forfeiture

         22    allegations that were in the indictment against you?

10:47    23    A.   Yes, I did.

         24    Q.   And, again, you had a general understanding that,

         25    under those forfeiture allegations, all the money you were
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          1    alleged to have laundered and engaged in insider trading

          2    could be taken; right?

10:47     3    A.   Yes.

          4    Q.   And what was your net worth as of this May 1, 2003

          5    time period?

          6    A.   It was on the order of $25 million.



          7    Q.   Okay.  So it was less than 60 million; right?

10:47     8    A.   Yeah, 25 is less than 60.

          9    Q.   I knew we had an area of agreement.

         10    A.   Yeah.  I did that without a calculator, too.

         11    Q.   After you were indicted on May 1, 2003, you knew the

         12    Task Force was still interested in your cooperation;

10:48    13    correct?

         14    A.   I -- I didn't know immediately what they were

         15    interested in; but over time, I learned that they were

         16    interested in my cooperation.

         17    Q.   I'm not asking you about conversations with your

10:48    18    counsel, Mr. Rice, but your knowledge.

         19                    You knew, as of the summer of 2003, that

         20    the only way that you could avoid a potential

         21    life-in-prison sentence was to cooperate; right?

         22               MR. BERKOWITZ:  Judge, I'll object as

10:48    23   argumentative.

         24               THE COURT:  Overruled.

         25               THE WITNESS:  No.  I didn't -- I didn't know
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          1   that was the only way.  I didn't think that was the only

          2   way.

10:48     3   BY MR. HOLSCHER:

          4    Q.   I want to go to your state of mind, Mr. Rice.

          5    A.   Right.

          6    Q.   All the offers that you knew you received from the

          7    Task Force to resolve this case involved a cooperation

10:49     8    agreement; right?

          9    A.   They all involved a cooperation agreement, and they

         10    all involved a prison term.

         11    Q.   We're going to get your cooperation agreement,

         12    Mr. Rice.

10:49    13                    You have the ability to get zero as a

         14    sentence on your cooperation agreement; right?

         15    A.   I think that's a possibility.

         16    Q.   That would not be a prison term; right?

         17    A.   Zero would not be a prison term.

10:49    18               MR. HOLSCHER:  Now, I would like to do the

         19   forfeiture.

         20   BY MR. HOLSCHER:

         21    Q.   If you could please look at Tab 5, to Defense



         22    Exhibit 33407.

10:50    23                    Do you recognize that?

         24    A.   Yes, I do.

         25               MR. HOLSCHER:  Your Honor, this is the --
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          1   BY MR. HOLSCHER:

          2    Q.   Is this a post-indictment restraining order that was

10:50     3    entered against you?

          4    A.   Yes, it is.

          5               MR. HOLSCHER:  Your Honor, we move Defense

          6   Exhibit 33407 in evidence.

          7               THE COURT:  It's admitted.

10:50     8           (Defense Exhibit Number 33407 was admitted)

          9               MR. HOLSCHER:  Can we get it published?

         10   BY MR. HOLSCHER:

         11    Q.   At the time you were indicted, Mr. Rice, the

         12    government seized some of your assets; correct?



10:50    13    A.   Yes, they did.

         14    Q.   Not all of them, but some of them; right?

         15    A.   They froze some of them, and they seized a little

         16    bit.

         17    Q.   And before you were indicted in this case, you had no

10:50    18    idea that the government had the ability to freeze or

         19    seize your assets at the time of just bringing a charge;

         20    right?

         21    A.   I don't know if I knew that or not.

         22    Q.   In fact, didn't you tell some of your friends and

10:50    23    colleagues that you couldn't believe that your money could

         24    be frozen or seized before you'd even had your day in

         25    court?  Didn't you say that to your friends and family?
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          1    A.   I think that's probably true.

          2    Q.   Fair to say you continued to be angry at what you

10:51     3    believed to be pressure put on you by the Task Force;

          4    correct?



          5    A.   I was angry about what was happening to me.

          6               MR. HOLSCHER:  Can we please go to the Page 3.

          7   BY MR. HOLSCHER:

10:51     8    Q.   At the time of the first restraining order against

          9    you, Mr. Rice, only the items in yellow were being seized

         10    or frozen; right?

         11    A.   I think that's correct.

         12    Q.   Okay.  Do you recognize this as the portion of the --

10:52    13    the order freezing and seizing assets that relates to you,

         14    Mr. Rice?

         15    A.   Yes.

         16    Q.   Okay.  And at this time, there is one annuity

         17    contract; correct?

10:52    18    A.   That's correct.

         19    Q.   And $300,000 in bonds?

         20    A.   Correct.

         21    Q.   And a vacation property you had in Telluride?

         22    A.   That's correct.

10:52    23    Q.   And then some of your cars; right?

         24    A.   Yes.

         25    Q.   Can you just give a ballpark summary for the jury of
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          1    how much of your assets were frozen in this initial

          2    seizure?

10:52     3    A.   In what kind of terms?

          4    Q.   Just generally the dollar amount of how much of your

          5    assets were originally frozen or seized by the government

          6    when you were indicted.

          7    A.   On the order of $10 million.

10:53     8               MR. BERKOWITZ:  Your Honor, under the Rule of

          9   Completeness, we'd ask that the last page be shown where

         10   it's signed by a federal Judge.

         11               MR. HOLSCHER:  I'll get -- I'm fine.

         12               THE COURT:  All right.

10:53    13   BY MR. HOLSCHER:

         14    Q.   Mr. Rice, the government got a judge to sign off on

         15    these freeze and seizure orders; right?

         16    A.   That's correct.

         17               MR. HOLSCHER:  For the record, I'm not making

10:53    18   any assertion that the government did anything that



         19   violates the law in any way.

         20   BY MR. HOLSCHER:

         21    Q.   And you say about 10 million.  Is that because you're

         22    placing a significant value on your Telluride property?

10:53    23    A.   Yes.

         24    Q.   About how much were you valuing it at that point?

         25    A.   There were really two properties there, and they were
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          1    about $6 million.

          2    Q.   Okay.  And the government had placed a lis pendens on

10:53     3    your property; right?

          4    A.   I'm not sure what that is.

          5    Q.   Well, the government put something in the kind of

          6    formal property records so you couldn't sell that

          7    property; right?

10:53     8               THE COURT:  We're spending too much time on

          9   this.  Let's move to something else.

         10               MR. HOLSCHER:  Can we please go --



         11   BY MR. HOLSCHER:

         12    Q.   After the -- this first indictment, the government

10:54    13    actually brought a second superseding indictment; right?

         14    A.   Yes.

         15    Q.   And then they brought a third superseding indictment;

         16    right?

         17    A.   Yes.

10:54    18    Q.   Now, at the time of the third superseding indictment,

         19    did the government also expand the forfeiture allegations

         20    against you?

         21    A.   I think so.

         22    Q.   And did the government also obtain a restraining

10:54    23    order to freeze and seize more of your assets?

         24    A.   That's correct.

         25               MR. HOLSCHER:  If we could look at Defense
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          1   Cross Exhibit 33408.



          2   BY MR. HOLSCHER:

10:54     3    Q.   Which is Tab 7, Mr. Rice.

          4               MR. HOLSCHER:  And if we could have that

          5   posted.

          6               MR. BERKOWITZ:  Judge, I'll object to the

          7   extent it's cumulative.  We've established this.  I'm not

10:54     8   sure that it makes a lot of sense.

          9               THE COURT:  Overruled.

         10               MR. HOLSCHER:  And if you could please go to

         11   the bottom of Page 3 and the top of Page 4.

         12                    Which for speed purposes, Your Honor, we

10:55    13   tried to -- Pam, if you could show what's on top of Page 4

         14   as well.

         15   BY MR. HOLSCHER:

         16    Q.   In fact, Mr. Rice, in the restraining order that the

         17    government received from a judge on November 25, 2003,

10:55    18    they added several additional assets of yours to be frozen

         19    or seized; right?

         20    A.   That's correct.

         21    Q.   I want to talk about XII for a moment.

         22                    Do you have that in front of you,

10:55    23    Mr. Rice?

         24    A.   Yes.



         25    Q.   As of November 25, 2003, for the first time, the
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          1    government has specifically seized and frozen your family

          2    home; correct?

10:56     3    A.   Correct.

          4    Q.   You were very angry about that; right?

          5    A.   I was -- yeah, I was unhappy about that.

          6    Q.   And this increased the pressure on you; correct?

          7    A.   I didn't feel that that increased the pressure at

10:56     8    all.

          9    Q.   Can you tell the jury what the total amount of your

         10    additional assets were, roughly, that the government froze

         11    or seized in the second restraining order?

         12               MR. HOLSCHER:  Pam, maybe we can start with

10:56    13   the -- just quickly go through the bottom of Page 3.

         14   BY MR. HOLSCHER:

         15    Q.   Let's just hit some of the big ticket items,

         16    Mr. Rice.



         17                    X is another 2.9 million in cash; correct?

10:57    18    A.   Yes, 2.9 million -- well, it's not -- the 2.9 million

         19    includes cash, the partnership interest, a foundation that

         20    I had set up with my wife and some other securities.  So

         21    the cumulative total under X is 2.9 million.

         22    Q.   And, in fact, Mr. Rice, you and your wife had set up

10:57    23    a charitable foundation in 2001; correct?

         24    A.   Yes.

         25    Q.   Because you believed that after you left Enron, you
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          1    were going to have money available to contribute to

          2    charities; right?

10:57     3    A.   Well, I think we -- I think we actually set it up --

          4    I don't remember if we set it up in 2000 or 2001.  But

          5    yes, I had money.  I put some aside to contribute to

          6    charity.

          7    Q.   Right.  You weren't doing that because you thought



10:57     8    you needed to protect it from any criminal prosecution;

          9    right?

         10               MR. BERKOWITZ:  Judge, I'll object to this line

         11   of questioning.

         12               THE COURT:  Sustained.  Let's move along.

10:58    13                    MR. HOLSCHER:  If we can go to the second

         14   page quickly.

         15   BY MR. HOLSCHER:

         16    Q.   Can you please give the jury an estimate of the

         17    additional amount of your money that was seized or frozen

10:58    18    in the second restraining order?

         19    A.   Four to four and a half million dollars as an

         20    estimate.

         21    Q.   Well, for example, the XII, the Sternhill Partners,

         22    how much additional money was that?

10:58    23               MR. BERKOWITZ:  Your Honor, I'm going to

         24   object --

         25               THE COURT:  I sustain the objection.
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          1                    That's all the questions about this.  Move

          2   to another line of questioning.

10:58     3   BY MR. HOLSCHER:

          4    Q.   Mr. Rice, that restraining order was the time of the

          5    third superseding indictment of your case; correct?

          6    A.   I think that's correct.

          7    Q.   At some point in 2004, did the Task Force begin

10:59     8    negotiations with your counsel for you to plead guilty and

          9    cooperate?

         10               MR. BERKOWITZ:  Object; foundation.

         11               THE COURT:  Overruled.

         12               THE WITNESS:  Yes.  At some point in 2004, that

10:59    13   occurred.

         14   BY MR. HOLSCHER:

         15    Q.   And when was that?

         16    A.   I'm not sure.  April or May.

         17    Q.   April or May of 2004?

10:59    18    A.   2004.

         19    Q.   And during those negotiations, while they were

         20    pending, didn't the government bring a fourth superseding

         21    indictment against you and the other EBS defendants?

         22    A.   I don't know if that's true.



10:59    23    Q.   I'll have you look at Tab 8, please.  If you can --

         24               MR. HOLSCHER:  Pam, can we go to the last page

         25   of Tab 8.
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          1   BY MR. HOLSCHER:

          2    Q.   It's Page 51, Mr. Rice, will have the date, the last

11:00     3    page.

          4                    Do you see the date there on that fourth

          5    superseding indictment, the last page?

          6               MR. HOLSCHER:  Pam, let's go to the -- just the

          7   bottom.

11:00     8   BY MR. HOLSCHER:

          9    Q.   Do you see July 22, 2004, Mr. Rice?

         10    A.   Yes.

         11    Q.   And that was about eight days before you inked your

         12    cooperation agreement with the government; correct?

11:00    13    A.   That's about eight days before I pled guilty, yes.



         14               MR. HOLSCHER:  Your Honor, I'm -- I'm mindful

         15   of the Court's request that I move quickly.  I was going to

         16   go through with Mr. Rice the sentencing allegations that

         17   appear for the first time in the fourth superseding

11:00    18   indictment.

         19               THE COURT:  All right.  Do so quickly.

         20               MR. HOLSCHER:  Okay.

         21   BY MR. HOLSCHER:

         22    Q.   If we could --

11:01    23               MR. BERKOWITZ:  Judge, I'd object on foundation

         24   to the extent that this was relevant, and I'd like him to

         25   establish that that was relevant in Mr. Rice's
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          1   decision-making process before he does that.

          2               THE COURT:  No.  Go ahead.  This is proper

11:01     3   cross-examination.

          4   BY MR. HOLSCHER:

          5    Q.   Mr. Rice, did you know that the July -- Mr. Rice, did



          6    you know that the June 22nd, 2004 -- now, I'm seriously

          7    going to get in trouble here.

11:01     8    A.   July.

          9    Q.   Did you know that the July 22nd, 2004 indictment, the

         10    fourth superseding indictment, was the first one that had

         11    specific sentencing allegations against you?

         12    A.   I don't think I knew that.

11:02    13    Q.   Did you at any -- well, did you learn, before you

         14    pled on July 30th, 2004, that the government had added

         15    specific sentencing factors to your fourth superseding

         16    indictment that might lead to mandatory prison sentences

         17    in excess of 25 years?

11:02    18    A.   I don't think I knew that.

         19    Q.   Okay.  Then I'll move on.

         20               MR. HOLSCHER:  I'll have to save the chart for

         21   someone else, Your Honor.

         22   BY MR. HOLSCHER:

11:03    23    Q.   Before you agreed to plead guilty on June 30th of

         24    2004, did you learn that a young Dynegy executive had been

         25    sentenced to 24 years in prison under a mandatory

Johnny C. Sanchez, RPR, RMR, CRR          jcscourtreporter@aol.                             



                                                                     3088

          1    sentence?

          2    A.   Yes, I knew that.

11:03     3    Q.   And you followed that sentencing pretty carefully;

          4    correct?

          5    A.   I followed it, yes.

          6    Q.   And you read the articles about it?

          7    A.   I read some articles.

11:03     8    Q.   And you knew at that time that there was a mandatory

          9    term that this person had to serve of 24 years based upon

         10    a transaction he had at another energy company in town?

         11    A.   I knew that he was sentenced to 24 years, and it

         12    was -- it was based on -- it was based on the sentencing

11:03    13    guidelines.  That's all I really knew.

         14    Q.   And he was a more junior executive at Dynegy than you

         15    were at Enron; right?

         16               MR. BERKOWITZ:  Object on foundation, Your

         17   Honor.

11:04    18               THE COURT:  Do you know?

         19               THE WITNESS:  I did -- I did think that he was



         20   a more junior executive than I was.

         21   BY MR. HOLSCHER:

         22    Q.   And you actually -- at the time that you learned

11:04    23    about his sentence, you actually believed that he may have

         24    had better arguments for a lower sentence than you, given

         25    you were with a bigger company at a higher level of
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          1    management; right?

          2    A.   Well, what I believed was that he was -- he was

11:04     3    getting a lot of time for a financial crime.

          4    Q.   And, in fact, Mr. Rice, in this March 2004 time

          5    period, you commented to your friends and family that that

          6    sentence of the Dynegy executive brought home to you the

          7    potential that you could spend your life in prison if you

11:04     8    were convicted; right?

          9    A.   I am not sure what I -- I'm not sure what I said to

         10    my friends and family, but I knew, from the day that I got

         11    indicted, that I was facing a lot of time.  And the



         12    sentencing of the Dynegy executive simply reinforced that.

11:05    13    Q.   It reinforced it in a more concrete way for you,

         14    Mr. Rice?

         15    A.   It reinforced it.

         16    Q.   And you've actually also followed the sentences that

         17    were obtained by the two cooperators in that case; right?

11:05    18    A.   Yes.

         19    Q.   In fact, it's been of interest to you because you're

         20    cooperating in this case; right?

         21    A.   Well, it's just of interest to me because I am

         22    involved as a -- as someone who's been charged with

11:05    23    crimes.

         24    Q.   Can you tell the jury --

         25               MR. BERKOWITZ:  Judge, I'm going to object to
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          1   foundation and time frame.  The sentences would have come

          2   after Mr. Rice made his decision, I believe.



11:05     3               THE COURT:  That's true.

          4               MR. HOLSCHER:  It affects his testimony today,

          5   Your Honor.  I can clarify it.

          6               THE COURT:  Go ahead.

          7   BY MR. HOLSCHER:

11:06     8    Q.   Mr. Rice, as you testified for this jury today, you

          9    know what the two cooperators in the Dynegy case received

         10    as their sentence; correct?

         11    A.   I did know.  I don't think I could repeat it now,

         12    but...

11:06    13    Q.   You knew one was about one month in prison; correct?

         14    A.   Yes.  That one is extenuating circumstances, however.

         15    Q.   And the other one was 13 months; correct?

         16    A.   That may be correct.  I don't remember.

         17    Q.   And you hope that the Task Force, in its sole and

11:06    18    exclusive discretion, gives you a sentence like the Dynegy

         19    cooperators; correct?

         20               MR. BERKOWITZ:  Judge, I'll object just on

         21   foundation, given what his testimony was about what he

         22   knows about the Dynegy.

11:06    23               THE COURT:  Sustain the objection.

         24   BY MR. HOLSCHER:

         25    Q.   Didn't you read the articles at the time that the



Johnny C. Sanchez, RPR, RMR, CRR          jcscourtreporter@aol.                             

                                                                     3091

          1    cooperators got sentenced, Mr. Rice?

          2    A.   I did.

11:07     3    Q.   An that was only in the last, what, six months or so?

          4    A.   I don't know when it was.

          5    Q.   All right.  You say you don't remember what sentences

          6    they received?

          7               MR. BERKOWITZ:  Judge, I'll object on asked and

11:07     8   answered and cumulative in this area.

          9               THE COURT:  We've covered that.

         10               MR. HOLSCHER:  Okay.

         11                    Your Honor, I have a copy of the plea

         12   agreement that we have marked up, which I would ask to

11:07    13   use -- I'm going to substitute the government's version

         14   just for speed, if that's okay.

         15               THE COURT:  All right.

         16   BY MR. HOLSCHER:

         17    Q.   First, let's go to Tab 16, Mr. Rice.



11:07    18                    Do you recognize that?

         19    A.   Yes, I do.

         20               MR. HOLSCHER:  Your Honor, we ask --

         21   BY MR. HOLSCHER:

         22    Q.   Is this a proffer agreement you entered into with the

11:07    23    government on about June 3rd of 2004?

         24    A.   Yes, it is.

         25               MR. HOLSCHER:  Could we publish this to the
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          1   jury, please, Your Honor?

          2               THE COURT:  What's the exhibit number?

11:08     3               MR. HOLSCHER:  Defense Exhibit 33438.

          4   BY MR. HOLSCHER:

          5    Q.   I just want to get a time frame reference, Mr. Rice.

          6                    You were indicted in May of 2003; correct?

          7    A.   Yes.

11:08     8    Q.   So this is about a little over a year later you're



          9    entering into a proffer agreement with the United States;

         10    correct?

         11    A.   Correct.

         12    Q.   Okay.  Now, at the time you entered into this proffer

11:08    13    agreement, you knew the government wanted you to provide

         14    the incriminating evidence against Jeff Skilling; correct?

         15    A.   No.

         16               MR. BERKOWITZ:  Objection to characterization,

         17   but I'll let the answer stand.

11:08    18               THE COURT:  Overruled.

         19   BY MR. HOLSCHER:

         20    Q.   In fact, before that proffer agreement, you knew that

         21    if you met with the Task Force and did not say that you

         22    had committed crimes, you could not get a plea agreement;

11:09    23    correct?

         24    A.   I knew that I had to admit that I'd committed crimes

         25    yes.
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          1    Q.   I just want to make sure it's clear.

          2                    All potential plea dispositions of this

11:09     3    case with you offered by the Task Force had a mandatory

          4    cooperation term; correct?

          5    A.   I don't -- I don't really understand the question.

          6    Q.   You knew, as of June 3rd, 2004, that the only way you

          7    could get out of the mandatory sentencing guidelines was

11:09     8    to admit guilt and cooperate; correct?

          9    A.   No.  I could have gone to trial and tried to prove I

         10    was innocent.

         11    Q.   And, by the way, Mr. Rice, during the time that you

         12    were defending yourself in your case, you came to learn

11:10    13    how many documents it was your lawyers would have to

         14    review; right?

         15    A.   I did know there were a lot of documents.

         16    Q.   More than 100 million pages in just the EBS case

         17    alone?

11:10    18    A.   I don't know how many pages there were.

         19    Q.   And, in fact, Mr. Rice, didn't you know it was going

         20    to cost you several million dollars to defend yourself in

         21    that indictment if you went to trial?

         22    A.   I didn't even think about how much it would cost me.

11:10    23    Q.   And, in fact, weren't you concerned before you pled



         24    guilty that it was going to be very difficult for you to

         25    defend yourself because you and your counsel were not able
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          1    to obtain the evidence you needed to prove your case?

          2    A.   I knew that it would be difficult to prove that I was

11:11     3    innocent because I was lying on a videotape.

          4    Q.   And, in fact, in the case, before you pled guilty,

          5    you filed a motion saying the government was

          6    withholding -- let me state it very clearly.

          7                    Before you pled guilty, you filed a motion

11:11     8    with the Judge saying that the charges against you should

          9    be dismissed because you said the Task Force had let all

         10    the computer hardware and software --

         11               MR. BERKOWITZ:  Your Honor, I'm going to object

         12   to this line of questioning.

11:11    13               THE COURT:  I sustain the objection.

         14                    Motions filed in this -- in his case are



         15   not relevant.

         16   BY MR. HOLSCHER:

         17    Q.   Setting aside the motions, is it fair to say, you

11:12    18    believed it was going to be an enormous task for you to go

         19    to trial against the Task Force; right?

         20    A.   I figured it was going to be a losing task.

         21    Q.   You know that the other defendants fought that case

         22    for four or five months; right?

11:12    23               MR. BERKOWITZ:  Judge, I'm going to object to

         24   the extent we are getting to results related to anything

         25   else.
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          1               MR. HOLSCHER:  I believe he absolutely opened

          2   the door, Your Honor, when he knew it was a losing task.

11:12     3               THE COURT:  He knew what?

          4               MR. HOLSCHER:  When he said he knew it would be

          5   a losing task to defend himself in the EBS case.

          6               MR. BERKOWITZ:  Judge, this is an area that was



          7   the subject of a motion in limine that the defendants

11:12     8   themselves specifically requested.

          9                    They're now getting into it, and Mr. Rice

         10   has talked about what he felt his chances for his own

         11   culpability were.  That's all that's relevant for this

         12   witness.

11:12    13               THE COURT:  I agree.

         14   BY MR. HOLSCHER:

         15    Q.   Are you saying today that you know it would have been

         16    a losing task to fight the Task Force in your case?

         17    A.   I believed that going to trial, with the evidence

11:13    18    that I had seen was stacked against me, that I stood a

         19    very good chance of losing at that trial.

         20               MR. HOLSCHER:  Can I have one moment, Your

         21   Honor?

         22   BY MR. HOLSCHER:

11:13    23    Q.   Okay.  Let's go -- if we could put back up on the

         24    screen your proffer agreement.

         25                    Did you understand, Mr. Rice, that when
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          1    you walked in to meet with the Task Force for your proffer

          2    agreement, you were taking the first step to becoming a

11:13     3    cooperating witness?

          4    A.   Yes, I understood that.

          5    Q.   You knew that, essentially as of the time you went in

          6    for your proffer and talked to the Task Force, that,

          7    essentially, your future was going to be in their hands;

11:14     8    correct?

          9    A.   No.

         10    Q.   Well, if you went in for the proffer and it didn't

         11    work out, the Task Force could use those statements to

         12    further investigate you; right?

11:14    13    A.   It's my understanding that they couldn't use those

         14    statements against me.

         15    Q.   You didn't think they could use them to actually

         16    investigate and follow up?

         17    A.   I did know that they could investigate and follow up.

11:14    18               MR. HOLSCHER:  For sake of speed, Your Honor, I

         19   will not go through the details of the proffer agreement.

         20   BY MR. HOLSCHER:



         21    Q.   And you knew before you went in for the proffer

         22    agreement that it could not possibly work unless, when you

11:14    23    went in on June 3rd, 2004, that you admitted you had

         24    committed crimes; correct?

         25               MR. BERKOWITZ:  Judge, asked and answered on
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          1   this line of questioning.

          2               THE COURT:  Sustained.

11:15     3   BY MR. HOLSCHER:

          4    Q.   After your June 3rd, 2004 proffer, you learned that

          5    the Task Force was not satisfied with what you had said;

          6    correct?

          7    A.   No, I did not learn that.

11:15     8    Q.   You learned that they wanted to meet with you again

          9    before they would enter into an agreement with you; right?

         10    A.   I knew that they wanted to meet two days.

         11    Q.   And you knew that, before that second proffer, they

         12    were not going to give you a cooperation agreement; right?



11:15    13               MR. BERKOWITZ:  Judge, asked and answered.

         14               THE COURT:  Overruled.

         15               THE WITNESS:  No.  Actually, that's not correct

         16   at all.

         17   BY MR. HOLSCHER:

11:15    18    Q.   Is it your testimony that you believe that after

         19    June 3rd, 2004, you had given enough information to the

         20    Task Force so that they were going to give you a

         21    cooperation agreement?

         22    A.   I -- I knew that after my two days of meeting with

11:16    23    them that we -- we were probably going to reach an

         24    agreement on the cooperation and the plea agreement.

         25    Q.   But as of -- before the June 29th proffer session,
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          1    your counsel was still trying to negotiate a better deal

          2    for you; right?

11:16     3    A.   I -- I don't recall whether he was trying to get a



          4    better deal or not.  There were a lot of details to cover

          5    during that time period.

          6    Q.   Well, let's have you look at Tab 19, please.

          7               MR. HOLSCHER:  Your Honor, this is Defense

11:16     8   Cross Exhibit 33430.  This is our copy of the cooperation

          9   agreement.  I will replace it with the government's when

         10   we're done using it.

         11               THE COURT:  All right.

         12               MR. HOLSCHER:  I'd ask that it just be admitted

11:16    13   for the purpose of my using it; but again, we'll replace

         14   it.

         15               THE COURT:  Well, if it's already admitted, you

         16   can use it; but we don't have to readmit it again.

         17   BY MR. HOLSCHER:

11:16    18    Q.   Do you have Defense Exhibit 33440 in front of you,

         19    Mr. Rice?

         20    A.   Yes, I do.

         21    Q.   Do you recognize it?

         22    A.   Yes, I do.

11:17    23    Q.   And this is your cooperation agreement with the Task

         24    Force; correct?

         25    A.   That's correct.
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          1    Q.   And you reviewed this agreement carefully before you

          2    signed it?

11:17     3    A.   Yes, I did.

          4    Q.   Fair to say it's one of the most important agreements

          5    you've ever entered into in your life?

          6    A.   Yes.

          7    Q.   It sets out the terms under which you can keep some

11:17     8    of your money; right?

          9    A.   It defines the assets that will be forfeited.

         10    Q.   Is it your testimony that, at the time you entered

         11    into this cooperation agreement, you did not believe you

         12    would be cooperating against Jeff Skilling?

11:17    13    A.   I knew that I would be providing information that

         14    involved Mr. Skilling.

         15    Q.   And, in fact, when you had your conversations with

         16    the Task Force on June 3rd, 2004 and June 29th, 2004,

         17    didn't they ask you all sorts of questions about Jeff

11:18    18    Skilling?



         19               MR. BERKOWITZ:  Judge, I'm going to object to

         20   the relevance of this.

         21               THE COURT:  Overruled.

         22               THE WITNESS:  They asked me a lot of questions

11:18    23   about everything at Enron, and Mr. Skilling was one of the

         24   topics that they asked me about.

         25   BY MR. HOLSCHER:
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          1    Q.   It would be fair to say you knew your cooperation may

          2    well entail giving the testimony that you're giving today;

11:18     3    correct?

          4    A.   I knew that it may entail it, yes.

          5    Q.   I'd like just to turn to Page 1, Paragraph 1.

          6               MR. HOLSCHER:  If you could put that up.

          7   BY MR. HOLSCHER:

11:18     8    Q.   You agree that your minimum term of imprisonment

          9    under this deal is zero years; right?



         10    A.   Yes.

         11    Q.   And your new maximum term of imprisonment is 10

         12    years; correct?

11:18    13    A.   Yes.

         14    Q.   And that's a lot better than that, whatever, 355

         15    years we talked about before?

         16    A.   That is better than 355.

         17    Q.   If I could have you look at Page 12, please.

11:19    18                    Page 12 is where the government signed on

         19    behalf of the Government Task Force for their side of the

         20    agreement; right?

         21    A.   Yes, that's correct.

         22    Q.   And on Page 13 is where you signed; correct?

11:19    23    A.   Yes, that's correct.

         24    Q.   And you indicated when you signed it that you had --

         25    can you just read the part that's in yellow, Mr. Rice?
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          1    A.   "I have consulted with my attorneys and fully



          2    understand all my rights with respect to the provisions of

11:20     3    the U.S. Sentencing Commission's Guidelines Manual which

          4    may apply in my case.  I have read this agreement and

          5    carefully reviewed every part of it with my attorneys."

          6    Q.   I just want to back up a second.

          7                    As part of your deal with the government,

11:20     8    you have pled to one of the 42 counts; correct?

          9    A.   That's correct.

         10    Q.   But the Task Force hasn't dismissed the other 41

         11    counts, have they?

         12    A.   No.

11:20    13    Q.   In fact, if the Task Force determines that you have

         14    not fully complied with the agreement, they have the sole

         15    and exclusive discretion to reinstitute those 41 counts;

         16    correct?

         17    A.   That's correct.

11:21    18    Q.   And under your agreement, neither Judge Lake, nor any

         19    other Judge, has any ability to overrule the Task Force if

         20    they say you violated your agreement; correct?

         21    A.   I believe that's correct.

         22    Q.   Isn't it also true that the Task Force is waiting to

11:21    23    decide whether they will actually the dismiss the other 41

         24    counts until after you testify in this case; correct?



         25    A.   It's my understanding that, when I have fully
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          1    completed my cooperation, which includes more than this

          2    case, the -- and if I live up to my obligations under the

11:22     3    agreement, the Task Force will then dismiss those charges.

          4    Q.   If the Task Force, in its sole and exclusive

          5    discretion, determines that you have lived up to your

          6    agreement; correct?

          7    A.   I haven't looked at the agreement for a while.  I

11:22     8    think that's what it says.

          9    Q.   And, in fact, didn't your lawyers try and negotiate

         10    on your behalf the dismissal of the other 41 counts right

         11    away; correct?

         12    A.   I don't know.

11:22    13    Q.   And you understand it was the Task Force's insistence

         14    that the other 41 counts remain; right?

         15               MR. BERKOWITZ:  Objection.  Asked and answered,



         16   Your Honor.

         17               THE COURT:  Sustained.

11:22    18   BY MR. HOLSCHER:

         19    Q.   Move to -- I want to look at Paragraph 7 of your

         20    cooperation agreement, Mr. Rice.

         21               MR. HOLSCHER:  Pam, please blow up just the

         22   beginning of 7.

11:23    23   BY MR. HOLSCHER:

         24    Q.   Mr. Rice, that's Page 4.  Do you have it in front of

         25    you?
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          1    A.   I'm sorry.  I went to Page 7.

          2    Q.   It's Paragraph 7 on Page 4.

11:23     3    A.   Yes, I have it.

          4    Q.   And the preamble on Paragraph 7, can you just read

          5    that first part in yellow, please.

          6    A.   "Defendant will provide truthful, complete, and

          7    accurate information and will cooperate fully with the



11:23     8    Department, both before and after he is sentenced.  This

          9    cooperation will include, but is not limited to, the

         10    following."

         11    Q.   If we could just go down to 7(f).

         12                    How long does your cooperation agreement

11:23    13    last, Mr. Rice?

         14    A.   It's my understanding it lasts until I am -- well, it

         15    lasts in perpetuity almost, something like that.

         16    Q.   In fact, Section 7(f), your cooperation agreement

         17    will lasts until the Task Force tells you that they are

11:24    18    done with you; correct?

         19    A.   Well, it's my understanding there are actually

         20    obligations that go beyond that; but according to this,

         21    the Department will inform me in writing when my

         22    cooperation has concluded.

11:24    23    Q.   Isn't it your understanding, Mr. Rice, that they have

         24    unlimited discretion as to how long you are bound by the

         25    cooperation agreement?
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          1    A.   Yeah.  It's my understanding that they have control

          2    over how long I'm bound by the agreement.

11:25     3    Q.   And in the Section 7(f), the Task Force also required

          4    you to agree to delay your sentencing until after your

          5    testimony or whatever time they choose; correct?

          6    A.   Well, what it says is that I will consent to

          7    adjournments of my sentencing hearing as requested by the

11:25     8    Department.

          9    Q.   And you've already done that twice; right, Mr. Rice?

         10    A.   Well, the -- I don't know that we have actually

         11    asked.  I think Judge Gilmore just extended it at one

         12    point without us -- without either the Department of

11:25    13    Justice or my lawyers or me knowing.  So I don't think

         14    that the -- I don't think that the Task Force is in

         15    complete control of when I get sentenced.

         16    Q.   Is it your testimony that the Task Force was open to

         17    your being sentenced before you finished your testimony?

11:26    18    A.   I don't think that's something we discussed.

         19    Q.   Isn't it true, Mr. Rice, that you know they are

         20    withholding their recommendation until your testimony is

         21    over; correct?



         22    A.   I know that the letter on cooperation that will be

11:26    23    sent to Judge Gilmore, I don't think that will happen

         24    until after -- until after all my cooperation is

         25    completed.
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          1    Q.   Mr. Rice, you believe you have already substantially

          2    cooperated; correct?

11:26     3    A.   Yes, I think I have cooperated.

          4    Q.   Why don't you give this jury some idea of the number

          5    of hours you have already spent as part of your

          6    cooperation with this Task Force.

          7    A.   I have spent on the order of 200 hours with the Task

11:26     8    Force.

          9    Q.   Total?

         10    A.   Total.

         11    Q.   How much time have you spent on your own looking for

         12    documents for the Task Force?

11:27    13    A.   I don't know.  Another 200 hours, maybe more, maybe



         14    less.

         15    Q.   In fact, at the request of the Task Force, haven't

         16    you been going through Enron e-mails to try and assist

         17    them in providing evidence against our client?

11:27    18    A.   I read a lot of e-mails and a lot of documents.  And

         19    the reason I did that was because I wanted to be able to

         20    be as accurate as I could be, and going through documents

         21    helps refresh my memory.

         22    Q.   In fact, as part of your cooperation, you've been

11:27    23    providing to the government documents you think might help

         24    them in this case; correct?

         25    A.   I have provided documents that I think clarify what's
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          1    happening in this case.

          2    Q.   Now, it's your testimony that you have spent about

11:27     3    200 hours with the Task Force?

          4    A.   Yeah.  I didn't -- I haven't added it up, but



          5    that's -- that would be my estimate.

          6    Q.   Are you referring just relating to your cooperation

          7    in this case or in the other case as well?

11:28     8    A.   No.  That's overall.

          9    Q.   How many times have you met with the Task Force

         10    between the time of your cooperation agreement and today?

         11    A.   Approximately 50 times.

         12               THE COURT:  We've been sitting here for an hour

11:28    13   and a half.  I think we'll take an early lunch break.

         14                    How much more time do you think you have

         15   with him?

         16               MR. HOLSCHER:  Awhile, Your Honor.

         17               THE COURT:  Okay.  We'll stand in recess until

         18   1:00 o'clock, ladies and gentlemen.

         19                 (A recess was had at 11:28 a.m.)

         20                        - - - - -

         21   

         22   

         23   

         24   

         25   
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          1            THE COURT:  Good afternoon.  Please be seated.

          2                 You may continue.

          3            MR. HOLSCHER:  Thank you, your Honor.

12:59     4   BY MR. HOLSCHER:

          5   Q.  Mr. Rice, I'd like to ask you some questions about the

          6   January 25th, 2001, analysts conference and the events 
leading

          7   up to that analysts conference.

          8                 First of all, is it your testimony that you 
gave

12:59     9   false information to the analysts on January 25th, 2001?

         10   A.  Yes, I did.

         11   Q.  And did that false information include, in your words, a

         12   false description of the capabilities of EBS' network?

         13   A.  Yes.

01:00    14   Q.  And in your words, did those false representations 
include

         15   false representations about EBS' business and its prospects 
for

         16   future success?

         17   A.  Yes.



         18   Q.  And you testified yesterday that you and others made 
these

01:00    19   false representations on January 25th, 2001.  Are you

         20   testifying that Mr. Skilling made any false representations 
on

         21   the January 25th, 2001, analysts conference meeting?

         22   A.  I -- no, I'm not testifying to that.

         23   Q.  Are you testifying that he was aware that you were making

01:00    24   false statements at the January 25th, 2000, analysts 
conference

         25   meeting that he ratified?
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          1   A.  I am testifying that Mr. Skilling was aware of the state 
of

          2   the business at EBS and -- and, therefore, he -- if he saw me

          3   in my presentation, he must have known that I was making 
false

01:01     4   statements.

          5   Q.  And just so we're clear, that's based on what you 
described



          6   yesterday as your January 3rd meeting with Mr. Skilling?

          7   A.  It's based on the January 3rd meeting as well as other

          8   discussions and -- and information that was generally

01:01     9   available, I think, within Enron.

         10   Q.  Is it your testimony to this jury that Mr. Skilling was

         11   aware, before January 25th, 2001, that you were making false

         12   representations about EBS to the public?

         13   A.  I am not sure what Mr. Skilling was aware of with regard 
to

01:01    14   my making false statements to the public in January of --

         15   before January 25th.

         16   Q.  Okay.  With respect to the January, 2000, analysts

         17   conference, is it your testimony that Mr. Skilling was aware

         18   that false representations were made at that time?

01:02    19            MR. BERKOWITZ:  Judge, I'm going to object.  This is

         20   opening the door into an area that might require a lot of

         21   testimony.  He didn't testify, and this is was beyond the

         22   scope.

         23            THE COURT:  Did he testify about the January, 2000,

01:02    24   conference?

         25            MR. HOLSCHER:  It's referenced in the indictment, 
your
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          1   Honor, that there were overly optimistic statements made in

          2   order to increase the stock price to allow them to do 
financial

          3   transactions.  And it -- I will be quick here, your Honor; 
but

01:02     4   it goes directly to our defense with respect to impeaching 
this

          5   witness, your Honor.

          6            MR. BERKOWITZ:  I think --

          7            THE COURT:  The objection is sustained.  It's beyond

          8   the scope of direct.

01:03     9   BY MR. HOLSCHER:

         10   Q.  Mr. Rice, before the January 25th, 2001, analysts

         11   conference, you made a presentation to all the employees of

         12   EBS, didn't you?

         13   A.  Yes, I think so.

01:03    14   Q.  And in that presentation, you provided those employees a

         15   summary of EBS' business prospects for the coming year, 
right?

         16   A.  I think that's correct.

         17   Q.  And you also provided the -- all of EBS' employees a



         18   summary of the capabilities of EBS' network, correct?

01:03    19   A.  I don't recall -- excuse me.  I don't recall if that was 
in

         20   that presentation.

         21            MR. HOLSCHER:  Your Honor, at this time we would ask

         22   that Defense Media Exhibit 33499 be played.  My understanding

         23   is there's no objection as to the -- that this is an employee

01:04    24   meeting of EBS.  We are not, at this time, going to show the

         25   jury a transcript.  We're using our own transcript to show 
them
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          1   the video.

          2            THE COURT:  How long is this?

          3            MR. HOLSCHER:  It's a little less than an hour, your

01:04     4   Honor.

          5            THE COURT:  This is a December, 2005, employee

          6   meeting?

          7            MR. HOLSCHER:  Yes, your Honor.  This is the summary



          8   that Mr. Rice gave to all the EBS employees worldwide, which 
we

01:04     9   believe is an accurate summary of EBS' capabilities, which 
was

         10   done shortly before the January 25th, 2001, analysts

         11   conference, which he now contends the same information was 
not

         12   correct.

         13            MR. BERKOWITZ:  Your Honor, I just received this.  I

01:04    14   mean if he wants to ask Mr. Rice questions about whether he

         15   told the employees something, he can certainly do that and --

         16            THE COURT:  Yeah.  Why do we even need to play the

         17   whole -- the whole conference?  Why can't you just ask him

         18   about discrete statements that you contend are inconsistent

01:05    19   with his direct testimony?

         20            MR. HOLSCHER:  Your Honor, the clips are of Mr. Rice

         21   and Mr. Hannon almost entirely; and to play the chopped up

         22   clips will actually take more time than playing this.  I 
assure

         23   your Honor we will tie up the relevance with respect to this

01:05    24   witness' statements to all the EBS employees.

         25                 And, you know, the January 25th, 2001, analysts
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          1   conference is in the indictment, several different 
paragraphs.

          2   It was what this person pled to.  The Government gave 
literally

          3   five lines -- or two or three pages on direct.  It is 
important

01:05     4   for us to be able to tell this jury what was presented on

          5   January 25th and what all the EBS employees knew was the 
truth

          6   beforehand.  And we need that ability, your Honor.

          7            THE COURT:  We've already heard what was presented 
on

          8   January 25th, haven't we?

01:05     9            MR. HOLSCHER:  No, your Honor, we have not.  All the

         10   representations regarding EBS -- and we will prove, your 
Honor,

         11   that there was a presentation for an hour and 40 minutes on 
EBS

         12   on January 25th, 2001, which Mr. -- our client did not assist

         13   in -- assist in preparing.

01:06    14            THE COURT:  Wait a minute.  We heard the January 
25th,

         15   2001, analysts conference.

         16            MR. HOLSCHER:  We have not heard any of the EBS



         17   representations that in the indictment they allege to be 
false

         18   that were done by Mr. Rice and others; and they claim that

01:06    19   after it was done, our client says, "As you can see, this is

         20   what we have" --

         21            THE COURT:  I don't think I'm communicating very 
well

         22   with you.  Have we or have we not had played to the jury the

         23   January 25th, 2001, analysts conference?

01:06    24            MR. PETROCELLI:  May I respond, just to clarify 
this,

         25   Judge?  We played this analysts conference videotape in
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          1   Mr. Koenig's cross-examination.  The Government played a tiny

          2   piece of it, I think.  But we played the first 40 or 50 --

          3   maybe up to an hour, where Mr. Lay and then Mr. Skilling gave

01:07     4   opening remarks.  It's an eight-hour tape.

          5                 There's another segment at the end of the tape,

          6   after the different business units gave presentations, where



          7   Mr. Skilling comes back up and wraps it up with a few words.

          8   Some of those words that he said in the wrap up are what's

01:07     9   specifically alleged in the indictment.

         10                 So, the answer to your question is we played 
the

         11   first part, not the part where Mr. Rice and Mr. Hannon are

         12   going through Broadband and not the last part, where

         13   Mr. Skilling is wrapping up.

01:07    14            THE COURT:  So, that's what you want to play now?

         15            MR. PETROCELLI:  Mr. Holscher is actually trying to

         16   get the Court's permission to play the tape of the employee

         17   group before that event in December, about three to four 
weeks

         18   prior to the analysts conference, to show conduct 
inconsistent

01:07    19   with the witness' testimony.

         20            THE COURT:  Are you later going to ask to play the

         21   remaining portions of the January 25th, 2001, analysts

         22   conference?

         23            MR. PETROCELLI:  Yes.  And if you're asking us to

01:08    24   choose between the two --

         25            THE COURT:  No.  I'm just trying to find out what
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          1   you're --

          2            MR. HOLSCHER:  We have to, your Honor.  It's the

          3   paragraph --

01:08     4            THE COURT:  I'm not -- I don't want to argue.  I 
just

          5   want answers to what you're trying to do.  I'm trying to --

          6            MR. PETROCELLI:  Thank you, your Honor.  The answer 
is

          7   yes.

          8            THE COURT:  Okay.  And when will that come?

01:08     9            MR. PETROCELLI:  We would start with the December.  
We

         10   have about 40 minutes of questions of Mr. Rice, and then we 
go

         11   to the January 25th event.

         12            MR. HOLSCHER:  Your Honor, I assure you this is not

         13   any promotional piece.  This is substantive discussion about

01:08    14   EBS.  And I'll just let your Honor know that this business --

         15   the jury has essentially received almost no information about

         16   the state of this business and the representations made in

         17   January.  It's a core part of the indictment against our



         18   client, and it's paragraph 66 and 67.

01:08    19            THE COURT:  Does anyone have anything to say?

         20            MR. BERKOWITZ:  I'll try to be brief, your Honor.  
But

         21   if they want to play this in their defense case, they can.

         22   This witness testified on direct that he made false

         23   representations that they're trying to establish through

01:09    24   playing various tapes about it.  It seems to be somewhat

         25   collateral.  If they want ask him questions about what he 
said

Cheryll K. Barron, CSR, CM, FCRR                  cgjenron@opli                             

                                                                     3114

          1   in December, whether that was inconsistent with what he said 
in

          2   January --

          3            THE COURT:  Is it your contention that what he said 
in

01:09     4   December is inconsistent with what he said in January?

          5            MR. HOLSCHER:  Consistent.  It's an all-employee

          6   meeting where all the employees are getting an update on the



          7   true state of the company.  And it sets out exactly what the

          8   capabilities are.

01:09     9            THE COURT:  Let me ask it again.  Is it your

         10   contention that the December video is consistent or not

         11   consistent with what Mr. Rice said on the January 25th 
analysts

         12   conference?

         13            MR. HOLSCHER:  It is consistent in almost every

01:09    14   respect, and it is inconsistent with his testimony we just

         15   heard.

         16            THE COURT:  All right.  I'll let you play it.

         17            MR. HOLSCHER:  Thank you, your Honor.

         18                 Can we have Defense Media Exhibit 35 teed up?

01:10    19            THE COURT:  What's the date of this again?

         20            MR. HOLSCHER:  It's December 5th, 2000.

         21   BY MR. HOLSCHER:

         22   Q.  And while it's being teed up, Mr. Rice, from time to time

         23   did EBS have all-employee meetings where you and other senior

01:10    24   executives would provide an update as to what EBS was doing 
to

         25   all EBS employees worldwide?
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          1   A.  Yes.  I don't -- I don't know that it went worldwide, but

          2   we did have all-employee meetings.

          3   Q.  And those things were videotaped, correct?

01:10     4   A.  Yes, I believe so.

          5   Q.  And you knew you were being videotaped, correct?

          6   A.  Yes.

          7            MR. HOLSCHER:  Your Honor, I may stand up on 
occasion.

          8       (Tape playing)

01:15     9   BY MR. HOLSCHER:

         10   Q.  Mr. Rice, do you agree that your statements to the EBS

         11   employees were truthful, that EBS had made tremendous strides

         12   during the year 2000 to accomplish the goals set out there?

         13   A.  Yes, I think we had made tremendous strides.

01:16    14   Q.  Okay.  And fair to say you had quite ambitious goals for

         15   EBS as of December 5, 2000, correct?

         16   A.  Yes, we did.

         17   Q.  And it was to be essentially the world's first company to

         18   intermediate and trade several bandwidth commodities, 
correct?

01:16    19   A.  It was our objective to ultimately do that.



         20   Q.  And also it was your objective to be the first company to

         21   actually deliver Video On Demand over the Internet in a

         22   flexible way, correct?

         23   A.  That was our objective.

01:16    24   Q.  And just so we're clear, the people in the audience are

         25   actually the people who worked at EBS in these particular
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          1   areas, correct?

          2   A.  Yes.

          3   Q.  I know so far -- you may know that yesterday you used the

01:16     4   words "gross margins."  It was used in your direct exam about

          5   52 times.

          6                 Do you know whether or not, during this part of

          7   the tape or any other part of the tape, you talked to the

          8   employees about hitting some particular gross margin target 
for

01:17     9   the year 2001?

         10   A.  I don't know if I talk about that in this tape.



         11            MR. HOLSCHER:  We can continue, please.

         12       (Tape playing)

         13   BY MR. HOLSCHER:

01:19    14   Q.  Mr. Rice, can you explain to the jury the significance of

         15   that new pooling point technology that EBS was developing in

         16   this 2000 time period?

         17   A.  Yes.  The pooling point technology was really 
interconnects

         18   between various networks so that if we wanted to do a trade

01:20    19   with one of our customers and that customer's data was on

         20   another network, the pooling points would allow us to switch 
to

         21   that network, transfer their data to a new network, perhaps

         22   ours, perhaps another one that we had bought in the

         23   marketplace, and do that on short notice.

01:20    24   Q.  And, in fact, before this innovation by EBS, it would

         25   sometimes take between 90 and 180 days to change a circuit
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          1   provider, correct?

          2   A.  That's correct.

          3   Q.  And you needed to have that near instantaneous switch of

01:20     4   bandwidth to be able to create a market to buy and sell

          5   bandwidth, correct?

          6   A.  Well, that -- what I said there is once we -- once we get

          7   that, it will facilitate it.  I said -- I think I said we

          8   can -- today we can trade with almost anyone, but we need to 
be

01:20     9   able to switch rapidly between providers.

         10   Q.  And just very quickly, you agree that there are a number 
of

         11   people at EBS who were experts in these areas of the network

         12   technology?

         13   A.  Yes.

01:21    14   Q.  And you were not one of them?

         15   A.  No.

         16   Q.  Would you agree that Larry Ciscon was one of the people 
who

         17   you viewed as the brains behind the software and the hardware

         18   of the EBS network?

01:21    19   A.  I wouldn't agree that Larry was an expert on the pooling

         20   points.

         21   Q.  Do you believe that Larry Ciscon was one of EBS' experts

         22   regarding the technology in the network?



         23   A.  I think Larry was an expert as it relates to the software

01:21    24   of the network.

         25   Q.  You agree he knew a lot more about the network than you?
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          1   A.  He knew more about the software than I did.

          2            MR. HOLSCHER:  Okay.  I'm sorry.  Please continue.

          3       (Tape playing)

01:25     4            MR. HOLSCHER:  Pam, can we stop there?

          5   BY MR. HOLSCHER:

          6   Q.  So far, Mr. Rice, is there anything that you and Mr. 
Hannon

          7   have said to the employees that you do not think is true?

          8            MR. BERKOWITZ:  Judge, I'm going to object to the

01:25     9   extent that we're going down the same road that we had with 
the

         10   previous witness in terms of going through and checking out 
and

         11   having him listen to an entire tape for --

         12            THE COURT:  I sustain it.  I haven't seen anything



         13   thus far that's particularly relevant and justifies the waste

01:25    14   of time to show this whole tape.  If you want to show what he

         15   said on the all-analysts conference call of January 25th and

         16   then show that that was consistent with discrete statements 
he

         17   made here, fine.  But I think we're wasting our time showing

         18   this whole thing.

01:26    19            MR. HOLSCHER:  Your Honor, can I briefly respond?

         20            THE COURT:  Uh-huh.

         21            MR. HOLSCHER:  We just heard Mr. Hannon and Mr. Rice

         22   talk about what they're presenting.  They were going to 
present

         23   a full blown presentation at the analysts conference.  
They're

01:26    24   walking through the capabilities of EBS and its prospects for

         25   commercial success.  Mr. Rice has told this jury that he
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          1   thought they had bad -- you know, essentially problems with 
the



          2   technology they were not telling the public and that the 
chance

          3   of commercial success were not very good.

01:26     4                 This is an all-employee meeting, just like the

          5   March all-employee meeting that was played on direct

          6   yesterday -- in fact, the March meeting was a smaller group 
--

          7   that sets out what EBS as an organization was doing.  It is

          8   directly related, your Honor, to the core allegations in the

01:26     9   indictment relating to the 2001 analysts conference.

         10                 We need to be able to show the jury what Mr. 
Rice

         11   presented to all the EBS employees as the truthful summary of

         12   their capabilities.  This is tracking the same things that

         13   Mr. Rice, in a very shorthand way, in literally a minute, 
said

01:27    14   was not truthful at the analysts conference.

         15            THE COURT:  Well, why don't you show him -- or

         16   question him about what he said at the analysts conference; 
and

         17   if he says that is untrue, you can impeach him with the fact

         18   that he made the same statement previously at the EBS 
employee

01:27    19   meeting?

         20            MR. HOLSCHER:  We'll, of course, abide by your 
Honor's

         21   ruling --



         22            THE COURT:  No.  I'm just asking you why that 
wouldn't

         23   be a more efficient use of everyone's time.

01:27    24            MR. HOLSCHER:  Well, your Honor, I think what you're

         25   going to see is that -- well, first of all, we're going to 
hear
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          1   Mr. Rice's testimony and we're going to hear Mr. Hannon's

          2   testimony.  I just want to play this once.  We would have to

          3   chop this thing up with each of their segments on each of 
these

01:27     4   points.

          5                 If you like, I can just let it be played and 
not

          6   ask any questions; but I think it's independently relevant 
for

          7   the jury to hear what all the EBS employees were being told

          8   because we believe it's inconsistent with the Government's

01:28     9   theory that this information was falsely represented to the

         10   analysts.  And chopping up sentence by sentence by sentence



         11   back and forth, it is impossible for the jury to get a feel 
as

         12   to how bullish Mr. Hannon and Mr. Rice were about this

         13   business.

01:28    14                 I mean, under 106 completeness, your Honor, 
this

         15   is their summary of the business.  They do one in December 
for

         16   all the employees.  Then they have the analysts conference.

         17   They do another one in February 14th that's really bullish.

         18   The jury needs to see it to get a sense of what did Mr. Rice

01:28    19   really think about the technology.  Taking a snippet here and 
a

         20   snippet there, it's going to be impossible for them to get a

         21   feel --

         22            THE COURT:  I'm still skeptical, but I'll continue 
it

         23   for awhile and see if it's --

01:28    24            MR. BERKOWITZ:  And the only objection I have is

         25   twofold, your Honor.  One, Mr. Hannon is speaking.  It's
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          1   hearsay.  Mr. Skilling isn't there.  So, it doesn't go to his

          2   state of mind.

          3                 Number 2, essentially what they're doing is

01:29     4   trying to have a mini trial of whether Mr. Rice is guilty of

          5   what he said that he's guilty of and there's a whole host of

          6   things that he's pled guilty to, your Honor, that aren't -- 
are

          7   in addition to this.  And we're going to be here for months

          8   trying Mr. Rice when he's already pled guilty.

01:29     9                 So, I just caution your Honor to go down this

         10   road, it's going to be --

         11            THE COURT:  But aren't you attempting to use

         12   Mr. Rice's testimony as -- as the testimony of a

         13   co-conspirator?

01:29    14            MR. BERKOWITZ:  Well, what we're doing is Mr. Rice 
has

         15   acknowledged his conduct there.  Mr. Holscher asked him about

         16   what Mr. Skilling knew at the analysts conference.  There 
were

         17   more specific allegations that Mr. -- or more specific facts

         18   that Mr. Rice had in terms of specific conversations and 
direct

01:29    19   conversations he had with Mr. Skilling that seem to be more

         20   relevant, your Honor.



         21            THE COURT:  All right.  I'll let you play it for a 
few

         22   more minutes.

         23       (Tape playing)

01:35    24            MR. HOLSCHER:  Your Honor, at this point I'm going 
to

         25   move on in preparation of the January analysts conference; 
and
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          1   then we may come back to this.

          2            THE COURT:  All right.

          3   BY MR. HOLSCHER:

01:36     4   Q.  Mr. Rice, around the time of this December all-employee

          5   meeting, were EBS employees preparing the presentation

          6   materials for the January 25th, 2001, analysts conference?

          7   A.  I think they were.

          8   Q.  And were you involved in putting those materials 
together?

01:36     9   A.  I was involved in that, yes.



         10   Q.  And can you tell the jury who the people were at EBS who

         11   were involved in putting together the 2001 analysts 
conference

         12   presentation regarding EBS?

         13   A.  Well, myself and Mr. Hannon because we were the two

01:36    14   presenters.  And I believe Mr. Echols was responsible for

         15   pulling together the data and the actual slides themselves.

         16   I'm sure Mr. Echols had others helping him, although I don't

         17   remember who they were.

         18   Q.  I'd like to show you Defense Exhibit 6509.

01:37    19   A.  Do you have a tab number?

         20   Q.  Yes.  It's Tab 40.

         21                 Is Tab 40 a December 18th, 2000, e-mail from

         22   Cedric Burgher to a large group of people?

         23   A.  Yes, it is.

01:38    24   Q.  Does this e-mail relate to the draft outline for the EBS

         25   presentation at the 2001 analysts conference?
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          1   A.  It appears to relate to a draft outline for -- for a

          2   segment of that presentation.

          3   Q.  And, in fact, there's a large number of people who are on

01:38     4   the recipient list of that e-mail?

          5   A.  Yes, there is.

          6   Q.  But you're not?

          7   A.  I haven't seen my name on there yet.

          8            MR. HOLSCHER:  And, your Honor, I would like to 
admit

01:38     9   Defense Exhibit 6509.

         10            MR. BERKOWITZ:  I just object to using it with this

         11   witness unless there's a foundation established, your Honor.

         12            THE COURT:  Are you familiar with the contents of

         13   this?

01:38    14            THE WITNESS:  I don't think I saw this.  It refers 
to

         15   a video that was played at the analysts conference.  And I 
saw

         16   the video, but I wasn't involved in the preparation of the

         17   video.

         18            THE COURT:  All right.  The objection is sustained.

01:38    19            MR. HOLSCHER:  Your Honor, may I, without admitting

         20   objection, ask him a few questions and -- and prove this up?

         21   The relevance is that he did not see it.

         22            THE COURT:  All right.



         23   BY MR. HOLSCHER:

01:39    24   Q.  Mr. Rice, does looking at this e-mail refresh your memory

         25   as to the number of people at EBS who participated in 
preparing
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          1   EBS' presentation of the 2001 conference?

          2   A.  What it tells me is that there were a lot of people that

          3   got this e-mail.  I don't know how many of them participated 
in

01:39     4   preparation of the presentation.

          5   Q.  In fact, Mr. Rice, the initial drafts of the EBS

          6   presentation for the 2001 analysts conference were prepared 
by

          7   a group of over 20 employees, correct?

          8   A.  I don't know.

01:39     9   Q.  And, in fact, the initial drafts were not guided or

         10   directed by you in any way, were they?

         11   A.  I know that the parts that I talked about were prepared 
by



         12   me, ultimately.

         13   Q.  We'll get there.  I'm asking you if you know whether or 
not

01:40    14   you were involved in the early drafting of the EBS 
presentation

         15   for the January 25th, 2001, analysts conference?

         16   A.  I know I was involved in drafting my part of it 
relatively

         17   early on.

         18            MR. HOLSCHER:  Your Honor, I would like to admit 
this

01:40    19   exhibit for the purpose of showing the recipients on it, that

         20   he was not a recipient, and to go through it.  It's an EBS

         21   document.  It's authentic.  It's a business record; and, you

         22   know, I believe it's relevant with this witness.

         23            THE COURT:  All right.  I'll admit it.

01:40    24            MR. HOLSCHER:  Thank you, your Honor.

         25       (Defendant's Exhibit Number 6509 admitted.)
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          1            MR. HOLSCHER:  Could we please publish Defense



          2   Exhibit 6509?

          3                 Pam, could you blow up the "To" and "From"?

01:40     4   BY MR. HOLSCHER:

          5   Q.  By the way, who is Mr. Cedric Burgher, Mr. Rice?

          6   A.  I believe Mr. Burgher is someone who worked in our 
investor

          7   relations department.

          8   Q.  Did you know him?

01:41     9   A.  I knew him by name.  I don't think I'd recognize him if 
he

         10   were here today.

         11   Q.  You'd agree that he didn't have any agreement with you to

         12   make misrepresentations to the analysts on January 25th, 
2001,

         13   do you?

01:41    14   A.  No, he didn't.

         15   Q.  Okay.  The other people here who were on this list of the

         16   recipients, can we go through them?

         17                 Mike Golden, do you see him?

         18   A.  Yes.

01:41    19   Q.  Who is Mr. Golden?

         20   A.  Mr. Golden was the vice-president in charge of the EBS

         21   engineering and operations group.

         22   Q.  And you agree that Mr. Golden had far more expertise in



         23   terms of engineering for the network than you did?

01:41    24   A.  Yes.

         25   Q.  And you also agree that Mr. Golden was not involved in 
any
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          1   agreement with you to make misrepresentations to the analysts

          2   in 2001, right?

          3   A.  No, he wasn't.

01:41     4   Q.  The next person on this distribution is Mr. Everett 
Plante.

          5   Who is Mr. Plante?

          6   A.  Mr. Plante was the gentleman who ran the EBS software

          7   development group.

          8   Q.  Again, Mr. Plante is also someone who knows far more than

01:41     9   you about the technology and software of EBS?

         10   A.  Yes.

         11   Q.  Okay.  Mr. Plante is also someone who's not involved in a

         12   conspiracy with you to misrepresent EBS' status to the

         13   analysts?



01:42    14            MR. BERKOWITZ:  Your Honor, I'll object to this line

         15   of questioning.  We're talking about a video that Mr. Rice

         16   wasn't involved in.  If they want to talk about the stuff 
that

         17   he said he prepared that's false --

         18            THE COURT:  I sustain --

01:42    19            MR. HOLSCHER:  Your Honor, I will quickly walk 
through

         20   the couple of drafts here and tie this up rather quickly.  
This

         21   is the presentation that goes through, that becomes the

         22   presentation that the Government alleges to be false in the

         23   indictment.

01:42    24            THE COURT:  And "that" being what?

         25            MR. HOLSCHER:  The video presentations here about 
the
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          1   technical capabilities.  And the videos we're going to go

          2   through and the presentation are what the Government alleges 
in



          3   the indictment are to be -- are false and part of the alleged

01:42     4   conspiracy.

          5            THE COURT:  What paragraphs are --

          6            MR. BERKOWITZ:  Judge, I'm going to --

          7            THE COURT:  Just a minute.  What paragraphs of the

          8   indictment do they relate to?

01:43     9            MR. HOLSCHER:  Paragraphs 66 and 67.  Your Honor, I

         10   have some excerpts of the indictment in --

         11            THE COURT:  I'm looking at it.

         12            MR. BERKOWITZ:  When you're ready, your Honor, let 
me

         13   know.

01:43    14            THE COURT:  Go ahead.

         15            MR. BERKOWITZ:  Okay.  This is beyond the scope to 
the

         16   extent that they are getting into the network capabilities.

         17   This is the technology portion of the case that they have

         18   repeatedly talked to us about and keeping out of the focus of

01:43    19   this, your Honor.  We talked about the commercial 
performance,

         20   and that's what his testimony was about.  They want to get 
into

         21   the network technology portions of it, your Honor; and he

         22   didn't testify that Mr. Skilling had anything that -- had any

         23   knowledge, at least to date, about that.



01:43    24                 We're getting into a dangerous area that's 
going

         25   to open up a lot of doors, and I just want to note that
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          1   objection and say that it's beyond the scope, other than to

          2   acknowledge that Mr. Rice himself has acknowledged

          3   responsibility for making statements.

01:43     4            THE COURT:  I thought Mr. Rice's testimony dealing

          5   with the time frame of the January 25th, 2001, analysts

          6   conference dealt with the projected improvement in the 
negative

          7   EBIT for 2001.

          8            MR. HOLSCHER:  Your Honor, page 2799, lines 5 
through

01:44     9   6, he says, "First" -- when he's asked, "How did you 
mislead,"

         10   he said, "First of all, I lied to them about the status of 
our

         11   network and the things our network could do."

         12                 That's squarely in his direct testimony, and



         13   that's what this presentation is about.  And I could go

01:44    14   sidebar, your Honor, to explain why they, at this particular

         15   time, do not think it's strategic to have this in their case

         16   but --

         17            MR. BERKOWITZ:  Well, we can go sidebar about that.

         18   I'm upset about the speaking objections; and I've tried to be

01:44    19   very, very good about it, your Honor.  I think --

         20            THE COURT:  Okay.  If that's all he said, why don't

         21   you cross-examine him about that statement, the basis for it,

         22   and then impeach him on that?  But I'm not going to let you 
go

         23   into great detail about the technical aspects of the case 
when

01:45    24   clearly my notes reflect that the focus of his direct, during

         25   late 2000 and early 2001, dealt with the lack of viable
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          1   earnings on the horizon and the fact that what earnings they

          2   had were far outweighed by expense.  That was the crux of his



          3   direct testimony.

01:45     4            MR. BERKOWITZ:  Yes, your Honor --

          5            THE COURT:  Wait a minute.

          6            MR. BERKOWITZ:  Sorry.

          7            THE COURT:  Go ahead.

          8            MR. HOLSCHER:  It's a false construct, your Honor.

01:45     9   What is in the indictment is that we misrepresented the

         10   capabilities of the network.

         11                 This is an extraordinary company that

         12   extraordinary future potential revenue --

         13            THE COURT:  Well, and we may get to the end of the

01:45    14   case and the Government may never prove the allegations 
dealing

         15   with the physical attributes of the system; and we'll deal 
with

         16   that issue later.  But it's not a part of legitimate

         17   cross-examination to cross-examine him about things, which

         18   although they may be alleged in the indictment, were not the

01:45    19   subject matter of his direct testimony.

         20            MR. HOLSCHER:  Maybe I can bring it back to you more

         21   directly, your Honor.  These presentations are about the

         22   commercial opportunities of EBS.  It's not just what's in the

         23   network.

01:46    24            THE COURT:  Well, then ask him about that.



         25            MR. HOLSCHER:  I was -- I was hoping to get there
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          1   after I just went through the list of people involved.  
Because

          2   these people were all involved in summarizing the same areas 
he

          3   now says are false.  And we want to prove none were involved 
in

01:46     4   the conspiracy, they're all very smart, and it was all part 
of

          5   legitimate business.

          6                 And I can walk through -- for example, your

          7   Honor, what I can tell you I've done:  They say they don't 
have

          8   customers, services, or products.  We're going through the

01:46     9   drafts where we believe these other innocent experts 
described

         10   the customers, services, and products.  It's focused on his

         11   direct testimony and directly on what's in the indictment.

         12            THE COURT:  All right.  Well, let's get to the crux 
of



         13   the matter.  If you're going to cross-examine him about

01:46    14   Shakespeare, you don't have to start with the invention of 
the

         15   alphabet.  So, let's move on.

         16            MR. HOLSCHER:  For the record, your Honor, this is 
the

         17   preparation of the analysts conference presentation --

         18            THE COURT:  Just move along.  I'm tired of the

01:46    19   argument.  I want to hear some questions and answers.

         20   BY MR. HOLSCHER:

         21   Q.  Mr. Rice, of the people on this e-mail, how many of them 
do

         22   you believe were involved with you in an agreement to

         23   misrepresent the commercial success of EBS?

01:47    24   A.  I don't really know.

         25   Q.  Could you please take a second and look through that so 
we
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          1   can get your answer on that, having looked through the names?

          2   A.  Okay.  So, what's -- what's the question?



          3   Q.  Are any of the recipients of this e-mail of the draft

01:47     4   January 25th, 2001, analysts conference presentation part of

          5   your agreement to misrepresent the commercial capabilities of

          6   EBS?

          7   A.  I don't know if they are.  I didn't sit down and ask each

          8   of them to agree to misrepresent.  I misrepresented what the

01:48     9   capabilities were of some of our technologies, and I lied 
about

         10   the status of our business.  Now, I didn't have an agreement

         11   with anybody to do that.  If they saw me doing that and they

         12   agreed to participate or to say whatever to support that, I

         13   don't know.

01:48    14   Q.  Based on statements made by these other people during the

         15   preparation of the materials, did any of them indicate to you

         16   they believed they were preparing any false summary of the

         17   commercial capabilities of EBS?

         18            MR. BERKOWITZ:  Objection, asked and answered and

01:48    19   cumulative, your Honor.

         20            THE COURT:  Overruled.

         21                 You can answer that question.  Then we're going

         22   to move to something else.

         23   A.  I know that Mr. Fallon, on several occasions, expressed 
to

01:48    24   me that he was concerned that what we were saying



         25   misrepresented our business.
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          1            MR. HOLSCHER:  We go now to Defense Exhibit 6510,

          2   please.

          3   BY MR. HOLSCHER:

01:49     4   Q.  By the way, as of this December 18th time frame, had you

          5   begun participating in preparing the drafts for the

          6   January 25th, 2001, analysts conference?

          7   A.  I don't know when I started doing that.

          8   Q.  If you could look at Tab 41, please, which is Defense

01:49     9   Exhibit 6510.

         10                 Do you have that in front of you?

         11   A.  Yes, I do.

         12   Q.  Is this, again, another e-mail to a large group regarding

         13   the drafts for the VOD video for the analysts meeting?

01:49    14   A.  It looks like a -- an e-mail with -- with part of the

         15   presentation attached.



         16   Q.  Okay.  And this is something you've never seen before?

         17   A.  I don't think I've seen this before.

         18   Q.  And to your knowledge, was the Video On Demand summary at

01:50    19   the analysts conference truthful?

         20   A.  I think it was, yes.

         21   Q.  Let's go to Tab 42.

         22            MR. HOLSCHER:  Your Honor, if I didn't, I would ask 
to

         23   admit Defense Exhibit 6510.

01:50    24            MR. BERKOWITZ:  Same objection I had before.

         25            THE COURT:  All right.  Admitted.
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          1       (Defendant's Exhibit Number 6510 admitted.)

          2   BY MR. HOLSCHER:

          3   Q.  Moving on now to Defense Exhibit 6530.  Do you have that

01:50     4   before you, Mr. Rice, that's Tab 42?

          5   A.  Yes.

          6   Q.  And this is a memo dated December 22nd, 2000?



          7   A.  That's correct.

          8   Q.  And you're one of the recipients on this e-mail?

01:50     9   A.  Yes.

         10   Q.  Again, this is from Cedric Burgher?

         11   A.  Yes.

         12            MR. HOLSCHER:  Your Honor, I'd ask that Defense

         13   Exhibit 6530 be admitted and published.

01:50    14            THE COURT:  All right.  It's admitted.

         15       (Defendant's Exhibit Number 6530 admitted.)

         16            MR. HOLSCHER:  Pam, if we could have it up on the

         17   screen.

         18   BY MR. HOLSCHER:

01:51    19   Q.  Did you do any work on the EBS analysts presentation 
before

         20   December 22nd of 2000?

         21   A.  I don't know, but I'm sure I did.

         22   Q.  And do you recall receiving this memo?

         23   A.  I don't recall receiving it, no.

01:51    24   Q.  And the text there makes a reference to having all the

         25   recipients provide any comments by the first week of January.

Cheryll K. Barron, CSR, CM, FCRR                  cgjenron@opli                             

                                                                     3134



          1   Do you see that?

          2   A.  Yes.

          3   Q.  Would you agree that it was typical for these EBS 
analysts

01:51     4   conference drafts and -- before the 2001 analysts conference,

          5   for everyone on the list to be asked to provide any input for

          6   any changes they might have for the script for the 
conference?

          7   A.  Yes, that was typical.

          8   Q.  And at any time, Mr. Rice, did you have any of the

01:52     9   recipients on this e-mail change any of the materials they

         10   presented to make them misleading?

         11   A.  I -- can I take a look at it?

         12   Q.  Sure.  In fact, let me do this, Mr. Rice.  Let me focus

         13   your attention to the second page and the first area.

01:52    14                 And that is reference to Mr. Mike Golden, who 
is

         15   going to give a presentation regarding the Enron Intelligent

         16   Network, correct?

         17   A.  Yes, I think so.

         18   Q.  And the draft script refers to "All key elements for our

01:52    19   network are in place.  It's up and running and working.



         20   Interviewee:  Mike Golden."

         21                 Do you see that?

         22   A.  Yes, I see that.

         23   Q.  As you sit here today, do you believe that's a truthful

01:53    24   statement?

         25   A.  I think that's a misleading statement.
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          1   Q.  Are you aware whether or not Mr. Golden, who is an expert

          2   in that area, believed as of this time that that was a 
truthful

          3   statement?

01:53     4   A.  I do not believe Mr. Golden believed that was a truthful

          5   statement.

          6   Q.  Okay.  So we're clear, it's your opinion that at this 
time,

          7   in December 22nd -- by December 22nd of 2000, that Mr. Golden

          8   should have known that this statement was not truthful.  Is

01:53     9   that right?



         10   A.  Yes.  Mr. Golden and I had many conversations prior to 
this

         11   date about the things we needed to do to make our network 
work.

         12   Q.  Do you know whether or not Mr. Golden strongly disagrees

         13   with your opinion?

01:53    14            MR. BERKOWITZ:  Judge, I'll object to that.

         15            THE COURT:  Sustained.

         16            MR. BERKOWITZ:  And we're also getting into an

         17   irrelevant area that -- the witness testified to his

         18   culpability in two sentences on his direct testimony, and 
we're

01:53    19   getting into an area that I think has very little relevance 
to

         20   his direct testimony.

         21            THE COURT:  Well, I sustain the objection to that

         22   question.  Let's hear the next question.

         23            MR. HOLSCHER:  Yes.

01:54    24   BY MR. HOLSCHER:

         25   Q.  Going down to the next section, you've testified, Mr. 
Rice,
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          1   on direct that you believe EBS was having difficulty getting

          2   customers for its products, right?

          3   A.  Yes.

01:54     4   Q.  Okay.  And this second presentation that was being 
prepared

          5   for the analysts conference -- do you see that last line 
where

          6   it talks about "products offered for the EOL"?

          7                 Do you see that?

          8   A.  Yes.

01:54     9   Q.  And it refers to the interviewee as Paul Racicot?

         10   A.  Racicot, yes.

         11   Q.  And is it your testimony, Mr. Rice, that as of this time 
in

         12   2000 that customers could not transact over the phone for the

         13   bandwidth intermediation products?

01:54    14   A.  No.  I believe the customers could transact over the 
phone.

         15   Q.  Is it -- is there anything in this presentation by

         16   Mr. Racicot that you do not believe -- this draft that's not

         17   accurate?

         18            MR. BERKOWITZ:  Objection on relevance grounds, your

01:55    19   Honor.



         20            THE COURT:  Sustained.

         21            MR. HOLSCHER:  Your Honor, when we play the hour and

         22   40 minute analysts conference bandwidth presentation, I 
believe

         23   it will prove up that these are the areas for the 
presentation

01:55    24   that these various people gave presentations.  And I'd 
request

         25   a little bit of leeway to try and disprove the assertions by
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          1   Mr. Rice that these other talented employees with whom he did

          2   not have discussions were somehow having parallel conduct to

          3   misrepresent the state of EBS' commercial prospects and its

01:55     4   technology.

          5            MR. BERKOWITZ:  Object.  This witness testified to

          6   what he did, your Honor.  If he wants to ask him about that 
on

          7   the analysts conference, let's get to that.

          8            THE COURT:  What did he say on direct -- you had the

01:56     9   testimony there a moment ago -- about the technical viability



         10   of EBS in the first part of 2001?

         11            MR. HOLSCHER:  They made the general statement, your

         12   Honor, at page 2799, lines 5 through 7, "I lied to them about

         13   the status of our network and the things that our network 
could

01:56    14   do."

         15                 And they went on to say that they lied about 
the

         16   customers and the future of bandwidth intermediation, the

         17   prospects of the business.  These presentations cover those

         18   exact areas.

01:56    19            THE COURT:  Okay.  When you said you lied about the

         20   status of bandwidth and what it could do, in what ways were 
you

         21   lying?  Give me all of the details you remember as to how you

         22   were lying as to the technical capabilities of the bandwidth

         23   then.

01:56    24            THE WITNESS:  Okay.  What -- what I said in the

         25   analysts conference that was false was that our Broadband
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          1   operating system --

          2            THE COURT:  Your what?

          3            THE WITNESS:  Broadband operating system.

01:57     4            THE COURT:  Okay.

          5            THE WITNESS:  -- was up and running and that that

          6   Broadband operating system would allow us to configure our

          7   network in real time at multiple levels on the network and 
that

          8   it would allow us to switch in and out of pooling points and

01:57     9   configure our network on a real-time basis.

         10                 And while -- while we had done many great 
things

         11   with our technology at EBS, including our Video On Demand

         12   business and including some of the things we could do with 
the

         13   network, we could not do that.

01:57    14            THE COURT:  Could not do what?

         15            THE WITNESS:  We could not configure our network in

         16   real time at multiple levels and switch in and out of 
bandwidth

         17   at multiple levels.

         18            THE COURT:  For somebody who is not technically

01:58    19   talented, can you tell me what that means in lay terms?

         20            THE WITNESS:  The message that I was conveying -- or



         21   attempting to convey to the analysts that day was that -- 
that

         22   we are able to buy and sell bandwidth on a real-time basis,

         23   that we can trade and configure and switch into -- make our

01:58    24   network bigger and smaller almost on a real-time basis and to

         25   account for that and to track those configuration changes
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          1   minute by minute.

          2                 That's the impression that I was trying to 
leave

          3   the analysts.  Because I wanted them to think that we were

01:58     4   successful in creating this dynamic network.

          5                 We had done a lot of good things.  We hadn't 
done

          6   that.  That was -- that was still months, if not years, away

          7   from being able to do that.

          8            THE COURT:  Is that the only false statement that 
you

01:58     9   made dealing with the technical capabilities of the system?



         10            THE WITNESS:  I think that's the only one dealing 
with

         11   the technical capabilities.

         12            THE COURT:  Okay.  Why don't you question him about

         13   that, as opposed to the other things that were okay and that 
he

01:59    14   thought were okay?

         15            MR. HOLSCHER:  I will do that, your Honor; but I

         16   believe his testimony also included his statement that the

         17   prospects for the business were not good and the --

         18            THE COURT:  That deals with the commercial aspects.

01:59    19   You're welcome to cross-examine him about that.

         20            MR. PETROCELLI:  Your Honor, I know you have a

         21   one-lawyer rule and I don't want to violate it, but --

         22            THE COURT:  Well, if it will expedite the case, 
you're

         23   welcome to participate.

01:59    24            MR. PETROCELLI:  Yeah.

         25            MR. PETROCELLI:  No.  In the interest of trying to
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          1   expedite --

          2            THE COURT:  Mr. Berkowitz can call in reinforcements

          3   if he wants.

01:59     4            MR. PETROCELLI:  He has plenty of those.

          5                 If the Government is saying that this is not a

          6   charge against us, this whole technical issue, then we'll 
just

          7   move on.  We're not clear based on paragraph 66 of the

          8   indictment; but if there is no effort to prove up that

01:59     9   Mr. Skilling was aware of any technical deficiencies, then

         10   that's fine and then we'll -- we'll move on.

         11                 But the statement in the indictment says that,

         12   with regard to EES, our network's in place and we have

         13   customers and specific products and devices.  And I just 
don't

02:00    14   know whether they're strictly talking about commercial stuff 
or

         15   whether they're talking about these highly technical issues

         16   and --

         17            THE COURT:  Well, let me ask the Government.

         18                 You want to caucus?  I mean that --

02:00    19            MR. BERKOWITZ:  Why don't we caucus --

         20            THE COURT:  -- that language --

         21            MR. BERKOWITZ:  -- your Honor, rather than --



         22            THE COURT:  -- is kind of -- just a second.

         23                 That language is kind of vague.  What do you

02:00    24   intend to prove through this witness or someone else with

         25   respect to that one sentence of paragraph 66?
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          1            MR. BERKOWITZ:  Can we have a sidebar, your Honor?

          2            THE COURT:  All right.  Much to my chagrin, you can.

          3       (At the bench)

02:00     4            MR. PETROCELLI:  Can I participate in it?

          5            THE COURT:  All right.

          6            MR. PETROCELLI:  Thank you.

          7            MR. BERKOWITZ:  I'll do it on my own, your Honor.

          8            MR. PETROCELLI:  I appreciate your indulgence, 
Judge.

02:00     9            THE COURT:  I'm not trying to fuss with a legitimate

         10   cross, but if we have a vin diagram that you're going to talk

         11   about and --

         12            THE COURT REPORTER:  Judge, I can't hear.



         13            THE COURT:  Ladies and Gentlemen, could you-all --

02:01    14   this won't take a second.  I tell you what.  Let's take a 10

         15   minute break.  That will be a lot simpler.

         16            A MARSHAL:  All rise.

         17       (At the bench)

         18            THE COURT:  This is -- if the Government's concern 
is

02:01    19   this part, I don't want you to question a lot about the other

         20   part.

         21            MR. PETROCELLI:  We don't either.  We just want to

         22   know whether this is part of the case or not.

         23            THE COURT:  Hold on.

02:01    24       (Jury not present)

         25            THE COURT:  All right.  I got the feeling that this
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          1   was a -- I got the feeling this was a commercial case.  I 
mean,

          2   I can't find Mr. -- everybody sit down.  I can barely find



          3   Mr. Berkowitz in all the sea of suits.

02:02     4                 How much of a technical case, at least with

          5   respect to paragraph 66, are we going to be dealing with?

          6            MR. BERKOWITZ:  Should we excuse the witness, your

          7   Honor?  I'm happy to do it in front of him.

          8            THE COURT:  I don't care.

02:02     9            MR. BERKOWITZ:  Okay.

         10            THE COURT:  He's been woodshedded for 200 hours.  I

         11   don't think anybody's going to --

         12            MR. BERKOWITZ:  I just don't want him to be up here

         13   for 200 more, your Honor.

02:02    14            THE COURT:  All right.  If you need to take a break,

         15   you can.

         16            THE WITNESS:  I'll take advantage of that.

         17            MR. BERKOWITZ:  Your Honor, we have made allegations

         18   in the indictment relative to technical capabilities.  Is 
that

02:02    19   part of the conspiracy generally, your Honor?  Yes.  We are 
not

         20   alleging in this case that Mr. Skilling -- we're not going to

         21   prove up that Mr. Skilling himself had knowledge of the

         22   technical capability.

         23                 The reality is this witness has testified that 
he

02:02    24   did and we're not eliciting that here and we're not looking 



to

         25   elicit that.  His testimony is on the commercial success of 
the
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          1   business.

          2            THE COURT:  Okay.  Well, that's what I thought.  I

          3   didn't remember that one line.

02:02     4            MR. BERKOWITZ:  That was solely to elicit that he 
pled

          5   guilty to -- what did he plead guilty to?  He had to say what

          6   he pled guilty to wasn't --

          7            THE COURT:  Okay.  Well, you greatly facilitated my

          8   understanding and perhaps greatly reduced the amount of the

02:03     9   cross.

         10            MR. PETROCELLI:  Well, I would like your Honor to 
let

         11   the jury know that Mr. Skilling is not being charged with any

         12   of -- any awareness or anything with respect to Mr. Rice's

         13   testimony in response to your Honor's question about this



02:03    14   deficiency in the network that he lied about, that that's not

         15   part of the case against Mr. Skilling and they can't take 
that

         16   into account.

         17            MR. BERKOWITZ:  What I'm worried about is there are

         18   allegations in the indictment -- we've tried to redact some 
of

02:03    19   these.  We narrowed our statement in compliance to try and 
take

         20   out the fears that this was going to be a 12 week technology

         21   case.  I don't want to be hoisted on that petard by the

         22   defendants sitting up here saying, "We didn't prove this

         23   portion of the indictment because we voluntarily decided to

02:03    24   prove a smaller subset."

         25            THE COURT:  No.  I think I can remember this 
sentence.
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          1   What you can do when the jury comes back, you can offer some

          2   technical jargon type questions.  You could object saying,

          3   "That's not our case against Mr. Skilling."



02:04     4                 I'll sustain the objection based on relevance 
and

          5   we'll move to commercial applications.

          6            MR. HOLSCHER:  Your Honor, can I just give you a

          7   little bit of background?  Mr. Berkowitz yesterday talked 
about

          8   shoes and belts and told this jury about gross margin.

02:04     9            THE COURT:  Yes.

         10            MR. HOLSCHER:  Which was not presented in the 2001

         11   analysts conference, which has nothing to do with this high

         12   tech company.  Unless this jury understands the truth about

         13   this Video On Demand, that it was first ever in the world and

02:04    14   this bandwidth intermediation that's eight new markets in the

         15   world, they're not going to understand why ever EBS was so

         16   optimistic.

         17                 Moreover, the commercial success of EBS is

         18   directly related to the quality of the technology.  We -- we

02:04    19   would have loved them to drop EBS, your Honor, but --

         20            THE COURT:  Well, it may or may not be related.  If

         21   there were no customers to buy it, it wouldn't make any

         22   difference how good the technology was.  There's been a lot 
of

         23   testimony that the prices were so low and the 
creditworthiness

02:05    24   of potential customers so weak that it was not a viable



         25   business model for that reason, notwithstanding the technical
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          1   capabilities of the product itself.

          2            MR. HOLSCHER:  You say that because you've accepted

          3   the premise of the business model which is false.

02:05     4            THE COURT:  No.  I say it because I've been 
listening

          5   to what the evidence has been.

          6            MR. HOLSCHER:  But, your Honor, the other issue is 
the

          7   indictment says that our client was in a conspiracy to

          8   misrepresent the state of the network and technology and to

02:05     9   essentially overstate the business prospects.  A juror cannot

         10   understand the prospects of a business without understanding

         11   the business.

         12            THE COURT:  Well, I've already asked him what he 
found

         13   to be untrue with respect to his knowledge of the technical

02:05    14   capability.  You can ask him -- well, you may not want to ask



         15   him.  I don't know what he's going to say about Mr. Skilling.

         16            MR. BERKOWITZ:  I think if we go down there, your

         17   Honor, I mean, he's -- he would likely say that Mr. Skilling

         18   knew these things.  We intentionally did not elicit that.

02:06    19   We're not looking to allege that, your Honor.

         20            THE COURT:  I think you'd be a lot better off asking

         21   him some general questions about how good Broadband was.  He

         22   said a lot of nice things about the company.  And then moving

         23   away from the technical capabilities, and I can sustain an

02:06    24   objection because the Government will say, "We're not

         25   complaining about Mr. Skilling's misstatements at the 
analysts
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          1   conference about the technical capability."

          2            MR. HOLSCHER:  Is that being struck from the

          3   indictment, your Honor?

02:06     4            THE COURT:  It's not being struck from the 
indictment,



          5   but the Government is not going to argue it.

          6            MR. BERKOWITZ:  I did not elicit the single sentence

          7   about the network in order to argue that Mr. Skilling knew

          8   about that.

02:06     9            THE COURT:  I understand that.  And you won't argue 
it

         10   in final argument.  And the jury hasn't seen the indictment,

         11   and it will be redacted before they do see it.  You are

         12   squabbling about the redactions, as about almost everything;

         13   but ultimately there will be a redacted indictment that goes 
to

02:06    14   the jury.

         15            MR. HOLSCHER:  Your Honor, one -- one of the reasons

         16   the Government is trying to cabin this and just talk about

         17   commercial success is that the business was an extraordinary

         18   high tech business; and like every other high tech business 
of

02:07    19   this time period, it was not being valued based upon gross

         20   margins.  It was expected to lose money, like other companies

         21   valued in the billions.  We need to prove that.

         22                 In addition, this witness' theory is that he 
was

         23   in a conspiracy from the middle of 1999 through August of 
2001.

02:07    24   Okay?  And it --

         25            THE COURT:  I've told you what I think.  You ought 



to
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          1   have an idea how I'm going to rule.

          2            MR. HOLSCHER:  Okay.

          3            THE COURT:  We're going to take a 10 minute recess.

02:07     4   Your questions should be guided accordingly.

          5            A MARSHAL:  All rise.

          6       (Recess)

          7            THE COURT:  Be seated, please.

          8                 Thank you for your patience, ladies and

02:19     9   gentlemen.  Sometimes it helps to clarify things.  And I

         10   honestly believe we saved a lot of your time by having you 
take

         11   an extra five minutes for your break.

         12                 All right, Mr. Rice.

         13                 You may proceed.

02:19    14   BY MR. HOLSCHER:

         15   Q.  Mr. Rice, could I have you look at Exhibit 43, please?



         16   It's Tab 43, Defense Exhibit 6536.

         17                 Is this an e-mail from Cedric Burgher to you 
and

         18   others dated 12-29-2000?

02:20    19   A.  Yes, it is.

         20   Q.  And is this another draft of -- another part of the

         21   January 25th, 2000, analysts conference?

         22   A.  It looks like it has attached to it different -- 
different

         23   parts for that analysts conference.

02:20    24   Q.  Did you receive this on or around December 29th, 2000?

         25   A.  I think so.
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          1            MR. HOLSCHER:  Your Honor, we would move to admit

          2   Defense Exhibit 6536.

          3            MR. BERKOWITZ:  Judge, I just object on relevance

02:20     4   grounds to the extent it has to do with technology.

          5            THE COURT:  What's the perceived relevance of this?

          6            MR. HOLSCHER:  Your Honor, it's my understanding 



that

          7   the Government is not going to be making any contentions

          8   against Jeff Skilling regarding the technical capabilities.

02:21     9   So, I will move on to not discuss the technical issues raised

         10   in these drafts.

         11            THE COURT:  Is that the Government's understanding?

         12            MR. BERKOWITZ:  Yes.  We're all in the interest of

         13   saving time, your Honor.

02:21    14            THE COURT:  Okay.  Great.

         15            MR. HOLSCHER:  And this -- if we could just have 
this

         16   draft posted.

         17   BY MR. HOLSCHER:

         18   Q.  First, Mr. Rice, is there anything in this draft that in

02:21    19   any way discusses making a presentation to the analysts

         20   regarding the gross margins for EBS's bandwidth 
intermediation

         21   business?

         22   A.  I don't see anything in there that refers to gross 
margin.

         23   Q.  Is there anything in this draft presentation that refers 
to

02:21    24   the gross margins for EBS's Content Services delivery 
platform?

         25   A.  There's nothing, at least on this cover e-mail, that 
refers
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          1   to that.

          2   Q.  In fact, as of this December 29th, 2000, time period, it

          3   was known to all the industry analysts that EBS was going to 
be

02:22     4   losing money in 2000 and 2001, correct?

          5   A.  It was known to them that we were -- that we were going

          6   to -- that at least our target was going to lose money in 
2000.

          7   I don't know what had been communicated to them as it relates

          8   to 2001.

02:22     9   Q.  As of December 29th, 2000, how much had Enron invested in

         10   trying to create this first ever Video on Demand delivery

         11   platform?

         12   A.  I'm not sure what the exact number is, but it was several

         13   million dollars.

02:22    14   Q.  Was it in the hundreds of million of dollars?

         15   A.  I don't -- I don't know that it was that much.

         16   Q.  And as of this time period in 2000, how much had Enron



         17   invested in this bandwidth intermediation side of EBS?

         18   A.  Probably one or two hundred million dollars.

02:23    19   Q.  So, what's your estimate of the total amount of money 
that

         20   Enron had invested in EBS as of December 29th, 2000?

         21   A.  The total amount of money that Enron had invested in EBS 
as

         22   of the end of 2000 was -- I would estimate over a billion

         23   dollars.

02:23    24   Q.  And you agree that the analysts were analyzing Enron 
based

         25   on a discounted cash flow analysis based on potential 
earnings
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          1   several years out, correct?

          2   A.  I don't know what each individual analyst used as their

          3   basis to -- to analyze the value of EBS.

02:23     4   Q.  You generally understood that the analysts that were

          5   covering Enron, evaluating EBS, were looking at EBS's value



          6   under a discounted cash flow model, correct?

          7   A.  I believe some of them were, but I don't know -- I don't

          8   know how they all valued it.

02:24     9   Q.  Now, in the -- in this script, Mr. Rice, is there 
anything

         10   here regarding the commercial capabilities or the products of

         11   services of Enron that you believe is false in this draft

         12   script?

         13            MR. BERKOWITZ:  Judge, I'll object on relevance

02:24    14   grounds to this -- with respect to this particular script.

         15            THE COURT:  Why?

         16            MR. BERKOWITZ:  It's not the entire outline of what

         17   was said at the January 25th analysts conference.

         18            THE COURT:  Why don't you just ask him about the

02:24    19   January 26th analysts call, what he thinks was false about 
it?

         20            MR. HOLSCHER:  Yes, your Honor, I -- I am.  Just so

         21   that you know, you've -- based upon the Government's 
agreement,

         22   we are staying away from technical.

         23            THE COURT:  Okay.

02:24    24            MR. HOLSCHER:  On the commercial side, I believe, 
your

         25   Honor, we're still entitled to prove the different Enron
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          1   employees who were drafting the commercial segments of this

          2   referring to customers and products that we believe, based 
upon

          3   these drafts --

02:25     4            THE COURT:  Ask the question.

          5            MR. HOLSCHER:  Okay.

          6   BY MR. HOLSCHER:

          7   Q.  Is there anything here in these draft presentations

          8   regarding the customers, services, and products of EBS that 
you

02:25     9   believe is not true?

         10   A.  I'll have to read it.

         11            MR. BERKOWITZ:  And I'll object, your Honor.  I 
don't

         12   want to tell Mr. Holscher how to ask his questions; but, you

         13   know, ask him if there are any customers, ask him -- going

02:25    14   through a document that he hasn't seen that's 15 pages long

         15   doesn't seem to be the most efficient way of doing it.

         16            THE COURT:  I agree.



         17            MR. HOLSCHER:  Your Honor --

         18            THE COURT:  That's not an efficient way of doing it.

02:25    19            MR. HOLSCHER:  All right.  We will move forward.  
I'd

         20   ask to have Defense Exhibit -- is it -- 6536, it's in 
evidence,

         21   right, your Honor?

         22            THE COURT:  Yes.

         23   BY MR. HOLSCHER:

02:26    24   Q.  I'll move to Tab 45.  This is Defense Exhibit 6594.

         25                 Is this an e-mail to you and others by Ms. 
Terri
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          1   James?

          2   A.  It's an e-mail from Terri James, and I am on the list.

          3   Q.  Okay.

02:26     4   A.  And there are many other people on the list.

          5   Q.  And is this an e-mail that contains the actual final book

          6   for the EBS presentation of the analysts conference as well 
as



          7   a slide show?

          8   A.  Yeah.  That's what the e-mail says, that it's the final

02:26     9   book --

         10   Q.  Okay.

         11   A.  -- and the PowerPoint presentation.

         12            MR. HOLSCHER:  Your Honor, we would move to admit

         13   Defense Exhibit 6594.

02:26    14            THE COURT:  All right.  It's admitted.

         15       (Defendant's Exhibit Number 6594 admitted.)

         16            MR. HOLSCHER:  Your Honor, I will take counsel from

         17   the Court.  This is the presentation -- we are going to show

         18   the EBS analysts conference presentation.  Would you prefer 
we

02:26    19   just go to the presentation or have Mr. Rice walk through the

         20   script?

         21            THE COURT:  This is the part that was not played

         22   before?

         23            MR. HOLSCHER:  Correct.

02:27    24            THE COURT:  Mr. Petrocelli said there were eight

         25   hours, and this was the last hour that was not played?
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          1            MR. HOLSCHER:  Just to set the stage, your Honor,

          2   there's an hour and 40-minute presentation regarding EBS.  At

          3   the end of it Mr. Skilling says, "As you can see, we have

02:27     4   customers, services, and products."  It comes up after this

          5   presentation is over.  The Government alleges in the 
indictment

          6   that our client's summary statement at the end is a crime,

          7   simply put.

          8            THE COURT:  I'm just asking you.  I'm not making

02:27     9   myself clear.  We played a part of the January 25th, 2001,

         10   analysts conference earlier in the case.  Is this a part of 
the

         11   same conference that we did not play?

         12            MR. HOLSCHER:  Correct.

         13            THE COURT:  Okay.  Great.  And how long is it?

02:27    14            MR. HOLSCHER:  It's an hour and 40 minutes, your

         15   Honor.

         16            THE COURT:  Do we need it all?

         17            MR. HOLSCHER:  I apologize to you and the jury with

         18   respect to the time.  I can tell you this is the presentation

02:28    19   our client commented on that the Government has put in the



         20   indictment.  I just -- I realize it's not compact, your 
Honor;

         21   but I don't know how the jury can evaluate the truthfulness 
of

         22   our client's statement without seeing what he commented on.

         23            THE COURT:  What part of the indictment does this

02:28    24   relate to?

         25            MR. PETROCELLI:  Paragraph 66, your Honor.
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          1            MR. HOLSCHER:  Your Honor, it's paragraph 66 and 67.

          2            THE COURT:  All right.

          3            MR. HOLSCHER:  And the language quoted is the 
language

02:28     4   from our client after he watches this.

          5            THE COURT:  Just a minute.

          6                 Okay.  Which language?  Which para -- take me 
to

          7   the line in paragraph 66 you're talking about.

          8            MR. HOLSCHER:  There's -- probably more directly, 
your



02:29     9   Honor, looking at paragraph 67, first.  If you look at

         10   paragraph 66, it says, "According to Skilling, regarding EBS,

         11   we have customers and" --

         12            MR. BERKOWITZ:  Your Honor, I'd object to the 
reading

         13   in front of the jury.

02:29    14            THE COURT:  Wait a minute.  Come up here and show me

         15   where you're talking about.

         16            MR. HOLSCHER:  Yes, your Honor.

         17            THE COURT:  I'm having a hard time finding it.

         18       (At the bench)

02:29    19            MR. HOLSCHER:  Your Honor --

         20            THE COURT:  Do you know where he's talking about?

         21            MR. HOLSCHER:  It's paragraph 66, your Honor.

         22            THE COURT:  Just point me to the language you were

         23   just quoting.  Well, this is the language the Government just

02:30    24   said it wasn't going to refer to, isn't it?

         25            MR. HOLSCHER:  No.  They're only referring to the
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          1   technology, your Honor.  They're still saying that's the --

          2   that's the core of what Mr. Rice's testimony is.

          3            MR. BERKOWITZ:  Your Honor, we are --

02:30     4            TEH COURT REPORTER:  I can't hear you.

          5            MR. BERKOWITZ:  Okay.  We are not going to be

          6   contending that that statement, in and of itself, is 
something

          7   Mr. Skilling -- we're not going to argue that statement.  We

          8   are going to argue, to the extent anything, he was present 
when

02:30     9   Mr. Rice made the various statements, didn't say anything.  
But

         10   with respect to that particular statement, we're not going to

         11   stand up and argue on that particular statement, your Honor.

         12            THE COURT:  Do you think you still need to cover all

         13   this?

02:30    14            MR. HOLSCHER:  Absolutely, your Honor.  The other

         15   thing is paragraph 67, "In fact, as Skilling knew, EBS was

         16   performing poorly and made little commercial progress."

         17            THE COURT:  Okay.  Have a seat.

         18       (In open court)

02:31    19            THE COURT:  This is beyond the scope of direct.  You

         20   can call him back in your case in chief and prove this up.  
So,



         21   you're not going to play this call.  You can call -- of 
course,

         22   you can call Mr. Rice in your case in chief and prove it up.

         23                 Move along.

02:31    24   BY MR. HOLSCHER:

         25   Q.  Mr. Rice, can I have you look again at Exhibit 6594,
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          1   please?

          2            MR. HOLSCHER:  Your Honor, may I ask the witness 
where

          3   in this presentation he believes false representations were

02:32     4   made?

          5            THE COURT:  Yes.  Do you have the script?

          6                 Do you have the script?

          7            THE WITNESS:  Not that I know of.

          8            MR. HOLSCHER:  We have the script, and I'm going --

02:32     9   I'm actually going through the PowerPoint presentation 
itself,

         10   your Honor.



         11            THE COURT:  You're going to play it all and then ask

         12   him what's false about it?

         13            MR. HOLSCHER:  I understand your Honor's ruling that

02:32    14   you do not want us to play the tape.  You've heard our

         15   argument.  I know you've had enough.  This is the written

         16   presentation that Mr. Rice and others presented.

         17            THE COURT:  Okay.  You're going to question him 
about

         18   that.  I just asked him if he had it there.

02:32    19            MR. HOLSCHER:  Yes, your Honor.  I thought you asked

         20   him if he had the transcript, and actually I'm --

         21            THE COURT:  No.  I asked if he had the script.  I

         22   meant transcript, but I thought it was the same thing.

         23            MR. HOLSCHER:  Your Honor, at minimum, can we show 
the

02:32    24   jury at least our client's comments that are alleged in the

         25   indictment where he makes a comment at the end of the
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          1   presentation?

          2            THE COURT:  You want to read the indictment to them?

          3   Is that what you want to do?

02:33     4            MR. HOLSCHER:  No, no.  Show the jury the portion of

          5   the analysts conference where our client gets up and comments

          6   on the presentation.

          7            THE COURT:  All right.  You can show that.

          8            MR. HOLSCHER:  Your Honor, so I understand the 
Court's

02:33     9   ruling what is being played, do we have an understanding that

         10   there is no longer an allegation against our client regarding

         11   the customers, services, and products that are summarized in

         12   the analysts call regarding EBS that we are not being 
permitted

         13   to play?

02:33    14            THE COURT:  I don't know whether you have that

         15   understanding or not.  You have a ruling by me that this is

         16   beyond the scope of the direct and you're not going to play 
it

         17   in your cross-examination of Mr. Rice.

         18       (Tape playing, no audio)

02:34    19            MR. HOLSCHER:  We're having a little trouble with 
the

         20   sound here.

         21            THE COURT:  Oh, I'm sorry.  I forgot to hit the



         22   button.  Thank you.  It's hard to do too many things at once.

         23                 Go ahead.

02:34    24            MR. HOLSCHER:  Can we go back and play the clip with

         25   the sound, please?
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          1       (Tape playing, no audio)

          2            THE COURT:  No.  I think it's your volume.  Ours is

          3   on.

02:35     4            MR. HOLSCHER:  This won't go down as one of my great

          5   afternoons in court, your Honor.

          6                 Can we please go back to the beginning of that

          7   clip?

          8       (Tape playing with audio)

02:37     9            MR. HOLSCHER:  That's good.

         10   BY MR. HOLSCHER:

         11   Q.  And, Mr. Rice, that was the comments that Mr. Skilling 
made

         12   after you made the EBS presentation at the 2001 analysts



         13   conference?

02:37    14   A.  That's correct.

         15            MR. HOLSCHER:  Your Honor, may I have one moment,

         16   please?

         17            THE COURT:  Yes.

         18       (Sotto voce discussion at counsel table)

02:38    19   BY MR. HOLSCHER:

         20   Q.  Mr. Rice, I'd like to follow up on your testimony 
yesterday

         21   regarding the budget process for the year 2001 at EBS.  You

         22   testified yesterday regarding some budgets that were 
circulated

         23   in the October, 2000, time period.  Do you recall that?

02:38    24   A.  Yes.

         25   Q.  And I'd like to show you the document that the Government
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          1   provided to you yesterday, which was the Echols e-mail, which

          2   is Government Exhibit 3014.  If you could please refer to 
that



          3   in your binder.

02:39     4   A.  I -- I don't see 3014 in here.  I have 3017.

          5   Q.  All right.  If you could look at -- you do not have Tab 
47,

          6   Government Exhibit 3012?

          7   A.  I do have Tab 47, yes.

          8   Q.  Is Government Exhibit 3012 an e-mail from John Echols to

02:40     9   you and Kevin Hannon and others?

         10   A.  Yes, it is.

         11   Q.  Now, yesterday you testified that EBS wanted to have a 
loss

         12   of about a 110 million when you went for your final meeting

         13   with Mr. Skilling?

02:40    14   A.  Yes.

         15   Q.  Let me just put these numbers up here for frame of

         16   reference.

         17                 So, when you went to the November meeting with

         18   Mr. Skilling to discuss the final budget, your hope was that 
he

02:40    19   would approve a budget of -- with a hundred and ten million

         20   dollar loss.  Is that right?

         21   A.  That's correct.

         22   Q.  And you testified yesterday that you thought that

         23   Mr. Skilling was somehow inflexible in not agreeing to the

02:41    24   $65 million loss that you had proposed, correct?



         25   A.  I think I testified that -- that ultimately Mr. Skilling 
--
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          1   Mr. Skilling gave us the $65 million loss number instead of 
the

          2   110.

          3   Q.  And, in fact, as of this time in 2000, how many years had

02:41     4   you worked at EBS?

          5   A.  At EBS, about a year and a half.

          6   Q.  And how many years had you worked at Enron before that?

          7   A.  Nineteen.

          8   Q.  Okay.  And the last year at EBS, how much money did you 
get

02:41     9   from Enron to spend on EBS?

         10   A.  In which year was that?

         11   Q.  Should be year 1999 budget process for the year 2000.  
How

         12   much money were you allocated by Enron?

         13   A.  I think we had about a $700 million, maybe $750 million



02:42    14   capital expense budget; and our operating expenses for that

         15   year were around 400 million.

         16   Q.  I don't know if the jury can see that, but -- so, the 
prior

         17   year you'd been given about $750 million in capital?

         18   A.  That's correct.

02:42    19   Q.  And your operating budget, about 400 million, correct?

         20   A.  Yes.

         21   Q.  And you agree that was one of the largest investments 
that

         22   Enron had made in a startup in a number of years?

         23   A.  Yeah.  It was one of the larger investments.

02:42    24   Q.  And yesterday when you testified --

         25            MR. HOLSCHER:  Well, first of all, your Honor, could
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          1   we please admit Government Exhibit 3012?

          2            THE COURT:  All right.  It's admitted.

          3       (Government's Exhibit Number 3012 admitted.)

07:59     4            MR. HOLSCHER:  And could we please publish that to 



the

          5   jury?

          6   BY MR. HOLSCHER:

          7   Q.  This is an e-mail from John Echols to you and Mr. Hannon,

          8   correct?

02:43     9   A.  Yes, it is.

         10   Q.  And in this e-mail is Mr. Echols recounting to you what

         11   happened in his conversations with Mr. Causey regarding what

         12   Enron wanted as the budget for profits from EBS in the year

         13   2001?

02:43    14   A.  Yes.

         15   Q.  And you received this e-mail?

         16   A.  Yes, I did.

         17   Q.  Okay.  Could you please read to the jury the e-mail 
there?

         18   A.  "We have all prepared more next-year plans than we care 
to

02:43    19   remember, and my personal belief is that it is very helpful 
to

         20   provide the individual contributors to gross margin some

         21   guidance in preparing their budgets.

         22                 "Attached is such a top-down budget.  What I

         23   would ask is that you two quickly look at it and then let us

02:44    24   send a message to the originators and traders that we need

         25   about XX from each, as indicated in the attachment.
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          1                 "The two 2001 scenarios assume that we will 
cover

          2   our capital charge.  Actually, in my conversations with 
Causey

          3   yesterday, he is pushing Jeff to a 2001 break-even, although

02:44     4   right now Jeff is saying 'We should make some money.'  At any

          5   rate, the two scenarios would give -- would each give us from

          6   40 to 76 million dollars in EBIT.

          7                 "Please let me know your thoughts.  I would 
like

          8   to get the business groups moving on their budgets early next

02:44     9   week."

         10   Q.  So, in fact, the first budget that Mr. Echols prepared 
for

         11   you to look at actually -- well, let's look at the 
attachment.

         12            MR. HOLSCHER:  Pam, can we go to the attachment?

         13   BY MR. HOLSCHER:

02:45    14   Q.  The first budget that was the top-down plan from Enron



         15   Corp. for EBS actually had scenarios that was going to 
require

         16   either a $76 million profit or $40 million profit, correct?

         17   A.  That's correct.

         18   Q.  So, just so we're clear, when you went in to see

02:45    19   Mr. Skilling in November -- I think it was November 8th.  Is

         20   that right?

         21   A.  Yes.

         22   Q.  -- you were asking for $110 million loss for EBS, right?

         23   A.  That's correct.

02:45    24   Q.  And Mr. Skilling's initial -- additional -- his first

         25   position to you, as of September 29th, was a profit of
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          1   somewhere between 40 and 76 million, correct?

          2   A.  Yes, that's correct.

          3   Q.  And if we could look at --

12:59     4            MR. HOLSCHER:  Just -- Pam, just have the whole

          5   picture up there.



          6   BY MR. HOLSCHER:

          7   Q.  And, in fact, you reviewed this budget with Mr. Echols,

          8   correct?

02:46     9   A.  Yes, I think so.

         10   Q.  And you talked to Mr. Echols about getting some 
flexibility

         11   from Mr. Skilling with respect to what Enron Corp.'s targets

         12   were going to be for EBS, right?

         13   A.  Yes.  I don't know if I did it the first time there, but 
we

02:46    14   did talk about getting that.

         15   Q.  So, it's fair to say that when you had your final meeting

         16   with Mr. Skilling and agreed upon the $65 million loss, that

         17   that was a compromise between the initial position Enron 
Corp.

         18   wanted and the initial position you had taken at the

02:47    19   November 8th meeting, correct?

         20   A.  Yes.  That's true.

         21   Q.  And you agree that during the almost two decades you 
worked

         22   at Enron, these budget discussions were, in effect, a

         23   negotiation between the business unit and Enron, correct?

02:47    24   A.  That's correct, yes.

         25   Q.  And, in fact, Mr. Skilling, on behalf of Enron, was 
trying
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          1   to figure out how much capital would be given to each 
business

          2   unit to correspond to their projected earnings or income,

          3   correct?

02:47     4   A.  I am not sure.  I don't know if I understand the 
question.

          5   Q.  During your negotiations with corporate over the years, 
you

          6   understood, to the extent you wanted more capital, you would

          7   often have to agree to try and hit a higher earnings target,

          8   correct?

02:48     9   A.  Yes.  I think that's correct.

         10   Q.  In other words, at corporate level at Enron, they were

         11   trying to figure out the appropriate way to allocate the

         12   capital of the company amongst the different business units,

         13   correct?

02:48    14   A.  Yes.

         15   Q.  Okay.  And, in fact, in the November 8th meeting of 2000



         16   that you had with Mr. Skilling, you told him that you thought

         17   you could hit the $65 million number but it would be a 
stretch,

         18   correct?

02:48    19   A.  I think I ultimately said that if everything went -- if

         20   everything went well and we hit a couple of home runs, we 
might

         21   be able to hit that number.  But I also said that I was

         22   uncomfortable with it.

         23   Q.  In fact, in that meeting, Mr. Rice, you specifically

02:48    24   discussed with Mr. Skilling that you might need to do some

         25   monetizations of the Video on Demand platform to try and 
offset
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          1   some of the significant startup costs of this EBS unit, 
right?

          2   A.  In that meeting, I know that we, as EBS -- I don't 
remember

          3   if it was me or Mr. Echols -- said that we would need to do

02:49     4   monetizations of parts of our business.  I don't think we 
were



          5   specific as to the Video on Demand platform.

          6   Q.  And you agree that monetizations are entirely lawful?

          7   A.  Yes.

          8   Q.  And, in fact, when you had the discussion, you were 
talking

02:49     9   with Mr. Skilling about increasing the number of EBS 
employees

         10   by three or four hundred in the year 2001, correct?

         11   A.  Well, part of our budgeting process was to budget for --

         12   for the growth in the business.

         13   Q.  And, in fact, if you wanted to reduce that loss figure 
from

02:49    14   the 110 million to 65 or even break even, you could have just

         15   not hired as many people, correct?

         16   A.  It doesn't work that way.  Because what -- what that 
number

         17   means is we have to generate almost $700 million in gross

         18   margin.  So, in order to do that, we needed to hire people to

02:50    19   put on the streets to try and generate business.

         20   Q.  We'll go through the numbers with you.  How much from the

         21   cost side would EBS have saved in 2001 if it did not hire 500

         22   people that you told Mr. Skilling you wanted to hire?

         23   A.  Oh, I don't -- I don't know what that number is.

02:50    24   Q.  Can you give the jury any estimate of how much it would

         25   cost per employee for EBS?
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          1   A.  $150,000 per employee.

          2   Q.  And you agree, Mr. Rice, that Mr. Skilling didn't do

          3   anything improper when he told you he wanted you to hit the

02:50     4   $65 million budget, correct?

          5   A.  Improper?

          6   Q.  Yes.  I'm saying you agree that Mr. Skilling did not do

          7   anything improper when he told you he wanted you to hit the

          8   $65 million budget?

02:51     9   A.  No.  No.  I don't think that was improper.

         10   Q.  And, in fact, you'd had similar negotiations with him 
over

         11   the last, say, 20 years?

         12   A.  Probably over the last seven or eight, yes.

         13   Q.  And, in fact, you know that you and other executives at

02:51    14   Enron often engaged in what you refer to as, quote,

         15   "sandbagging."  Isn't that right?

         16   A.  We did our share of sandbagging.



         17   Q.  And isn't it a fact that what sandbagging is, is when you

         18   go into the negotiations with corporate, you understate your

02:51    19   revenues and overstate your costs as part of your negotiation

         20   of your budget, correct?

         21   A.  That's what sandbagging is.

         22   Q.  And, in fact, Mr. Rice, you were viewed as one of the 
best

         23   salespeople at Enron, right?

02:51    24   A.  My review was that way.  I'm not sure I'd agree with it.

         25   Q.  And, in fact, you had a reputation at Enron as one of the
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          1   best sandbaggers in the entire company, correct?

          2   A.  I don't know about that.

          3   Q.  You heard that people paid -- whether it's a compliment 
or

02:52     4   not, paid that compliment to you?

          5   A.  I -- I don't recall hearing that, but I would not be

          6   surprised to hear that.



          7   Q.  Now, I want to go over the document that's Government

          8   Exhibit 4514 that was introduced yesterday.

02:52     9            MR. HOLSCHER:  And if we could publish that, please.

         10                 If we could blow this up, the first part.

         11   BY MR. HOLSCHER:

         12   Q.  I want you to listen very carefully to my questions,

         13   Mr. Rice, on this subject.  Okay?

02:52    14   A.  Okay.

         15   Q.  Is this the document that you told this jury yesterday 
that

         16   you received the attachment to some time after October 16th,

         17   2000?

         18   A.  Can I see the actual document?

02:53    19   Q.  Yes.  It's the Government Exhibit binder.  It should be

         20   right next to you.  It's Government Exhibit 4514.

         21   A.  I believe it's that document.

         22   Q.  Yes.  And, in fact, you testified yesterday that you had

         23   actually seen the attachment to this document, correct?

02:53    24   A.  I believe I had.

         25   Q.  Okay.  But you testified with certainty yesterday that 
you

Cheryll K. Barron, CSR, CM, FCRR                  cgjenron@opli                             



                                                                     3168

          1   had received the attachment to this document.  Isn't that

          2   right?

          3   A.  I think that's right, yes.

02:54     4            MR. HOLSCHER:  Well, if we could just show -- just 
put

          5   up on the screen the excerpt.  It's from the testimony

          6   yesterday.  It's page 2722 [sic] to page 2773.

          7   BY MR. HOLSCHER:

          8   Q.  While they're trying to find that, Mr. Rice, let's --

02:55     9            MR. HOLSCHER:  Pam, are you going to be able to find

         10   that?  It's at page 2772.

         11            MS. RADFORD:  I'm sorry.  I heard the wrong number.

         12            MR. HOLSCHER:  Through 2773.

         13   BY MR. HOLSCHER:

02:55    14   Q.  If you can look at the bottom there, you see where the

         15   question is "Were you on this e-mail, Mr. Rice?"

         16                 And your first answer was "I think so, yes."

         17                 Do you see that?

         18   A.  Yes.

02:55    19   Q.  And then Mr. Berkowitz corrected you and said, "I'm not 
so



         20   sure you are.  We'll take a look."

         21                 Do you see that?

         22   A.  Yes.

         23   Q.  Okay.  And then -- you then followed up and you said --

02:55    24   "Would you have received the attachment to the e-mail at or

         25   around this time?"
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          1                 Your answer was "Yes."

          2                 Okay.  I want you to just tell this jury, is it

          3   your testimony that you received the attachment to this e-
mail?

02:56     4   A.  It's my testimony that I said that I received the

          5   attachment to this e-mail.

          6   Q.  I'm saying as you sit here today, the next day, is it 
still

          7   your testimony that you are certain you received the 
attachment

          8   to this e-mail?

02:56     9   A.  Well, I'm -- I remember seeing attachments, or 



spreadsheets

         10   that looked like this, that had these numbers on it.  If it 
was

         11   the actual attachment to this e-mail, I don't know.  But I

         12   remember going over this with Mr. Hannon and Mr. Echols --

         13   Q.  Okay.

02:56    14   A.  -- in about that time frame.

         15            MR. HOLSCHER:  If we could go back to the document,

         16   please, Pam.  In fact, if we could blow up the first two

         17   paragraphs, please.

         18   BY MR. HOLSCHER:

02:56    19   Q.  I want to ask you some questions about the part of this

         20   e-mail you did not discuss yesterday.

         21                 By the way, when you testified yesterday,

         22   Mr. Rice, to this jury, you indicated there was a $489 
million

         23   loss for EBS that was projected in this budget, correct?

02:57    24   A.  I -- I can't remember what I testified to.  I looked at 
the

         25   spreadsheet and quoted the number at the bottom.
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          1   Q.  Okay.  And you presented that number to this jury as a

          2   potential budget for EBS for the year 2001, correct?

          3   A.  I think it was presented as one of the first passes.

02:57     4   Q.  Okay.  And, in fact, we've already looked to see the 
first

          5   pass that Mr. Echols prepared, was the one that had positive

          6   income of either 40 or 76 million, correct?

          7   A.  That was -- that was Mr. Echols' first pass top-down

          8   budget.

02:57     9   Q.  Okay.  Now, if you look at Mr. Echols, the second 
paragraph

         10   there, can you please read for the jury what he said?

         11   A.  "Attached are two dissimilar spreadsheets.  The first is

         12   the 2001 plan using data as submitted by your group as of 
close

         13   of business today.  This is a rather unpleasant plan which

02:58    14   obviously ignores many positive and good things.  The second 
is

         15   the 2001 plan, adding additional margin to your group, or

         16   overview, to get EBS into position to make its Enron Corp.

         17   targets in 2001."

         18            MR. HOLSCHER:  Can we just go farther down, Pam?

02:58    19   BY MR. HOLSCHER:



         20   Q.  If you could just read the -- now, first of all, this is

         21   not an e-mail you received, right?

         22   A.  I -- I am not on the e-mail list.  I don't believe I

         23   received it.

02:58    24   Q.  Okay.  And next down, what Mr. Echols says to the people 
on

         25   that e-mail is "I am scheduled to meet with Kevin tomorrow
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          1   about the 2001 plan."

          2                 Do you see that?

          3   A.  Yes.

02:58     4   Q.  And you believe he's referring to Kevin Hannon?

          5   A.  I believe so, yes.

          6   Q.  Okay.  And the next line is "I would like to show him the

          7   second spreadsheet or something similar."

          8                 Do you see that?

02:58     9   A.  Yes.

         10   Q.  And, in fact, Mr. Rice, the second spreadsheet did not 
have



         11   those numbers on it, did it?

         12            MR. HOLSCHER:  If we could turn to the second

         13   spreadsheet, Pam.

02:59    14                 Could you turn that, please?

         15   BY MR. HOLSCHER:

         16   Q.  Mr. Rice, what's the EBIT in the bottom right-hand corner

         17   of the second spreadsheet that Mr. Echols indicated he wanted

         18   to discuss with Mr. Hannon?

02:59    19   A.  Negative .7.

         20   Q.  Negative .7 million, correct?

         21   A.  Yes.

         22            MR. HOLSCHER:  And can we go to the first 
attachment,

         23   please?

02:59    24   BY MR. HOLSCHER:

         25   Q.  And that's the one that has the negative 489 million.
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          1   A.  That's correct.



          2   Q.  Mr. Rice, were you telling this jury yesterday that you

          3   actually believed that that was any sort of an initial

03:00     4   realistic budget for EBS?

          5   A.  I did not -- I don't want to convey that, no.  I did not

          6   think that was a realistic budget for EBS.

          7   Q.  In fact, didn't you convey to this jury yesterday that 
the

          8   initial budget numbers for EBS was a negative $489 million?

03:00     9   Isn't that right?

         10   A.  I think what happened was Mr. Berkowitz asked me what 
that

         11   number was, and I answered.  But I knew that a $489 million

         12   loss was not going to be an acceptable budget.

         13   Q.  Not that it wasn't an acceptable budget, Mr. Rice.  You

03:00    14   knew that when Mr. Echols says "obviously ignores many 
positive

         15   and good things," that Mr. Echols believes this is the 
ultimate

         16   sandbag budget, correct?

         17   A.  I think Mr. Echols is reflecting his thought that there 
is

         18   sandbagging going on there, yes.

03:01    19   Q.  And, in fact, it was such an outrageous budget he didn't

         20   present it to you or Mr. Hannon, did he?

         21   A.  I don't know about that.  I remember Mr. Hannon calling 
me



         22   into his office and showing me a spreadsheet and saying, "Can

         23   you believe this?"  And I looked at it; and I saw almost no

03:01    24   margin, no gross margin, and five or six hundred million

         25   dollars in expenses.
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          1   Q.  Is it your testimony that you're certain you saw this --

          2   this attachment -- with the $489 million loss for 2001?

          3   A.  It's my testimony that I saw a spreadsheet with an early

03:01     4   pass of our budget that had a very large loss number on it 
with

          5   very little gross margin.  If it's this -- I can't be 
positive

          6   that it's this particular one, but Mr. Hannon and I discussed

          7   one that was very similar to that.

          8   Q.  And you agree, to the extent the jury yesterday thought

03:02     9   that that was an initial reasonable budget for EBS, that 
that's

         10   a perception that you want to make sure it's corrected for 
them



         11   today?

         12   A.  Yeah.  I would like them to know that -- that it's not 
fair

         13   to think that that was a realistic budget.

03:02    14   Q.  Okay.  And you think it's also important for the jury to

         15   know that the first budget number that was a top-down number

         16   that was presented, was somewhere between a 40 or 76 million

         17   dollar profit?

         18            MR. BERKOWITZ:  Your Honor, I will object as

03:02    19   argumentative.  It is there for the jury to know.

         20            THE COURT:  Overruled.

         21   A.  I think there was almost as much corporate sandbagging in

         22   the original number that had a break-even in it as there was 
in

         23   this number.

03:02    24   BY MR. HOLSCHER:

         25   Q.  At the end of the day, you negotiated a budget that you
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          1   were going to stretch to try and reach for EBS, right?



          2   A.  That's correct.

          3   Q.  And can you tell the jury how many different ways you had

03:03     4   under your control as CEO of EBS to take different steps to

          5   reduce your expenses to assist you in meeting an earnings

          6   target for a year?

          7   A.  I'm not sure I understand the question, but I'll try and

          8   answer.

03:03     9   Q.  How many different ways -- for example, do you know how

         10   much the marketing budget was for EBS alone in your budget 
for

         11   2001?

         12   A.  I'm not sure what it is, off the top of my head.  It was

         13   several million dollars.

03:03    14   Q.  Wasn't, in fact, your marketing budget for EBS alone 
about

         15   $45 million in the plan you submitted for 2001?

         16   A.  No.  I don't think so.

         17   Q.  You don't think so?

         18   A.  I don't.

03:03    19   Q.  Okay.  We'll pull up that document in a second.  With

         20   respect to -- well, we'll move on with that.

         21                 Now, we've talked a little bit about the 
capital

         22   expenditure numbers for 2001.



         23   A.  Yes.

03:03    24   Q.  Do you recall you testified about that yesterday?

         25                 And what was the final capital expenditure 
number
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          1   for 2001?

          2   A.  $700 million.

          3   Q.  Okay.  And what had been the capital expenditure number 
for

03:04     4   2000?

          5   A.  I think that number was 750.

          6   Q.  That was the budget for 2000 that was entered into in

          7   November of 1999, correct?

          8   A.  Yes.

03:04     9   Q.  Okay.  And did, in fact, EBS spend its entire capital

         10   budget for 2000 that had been given in 1999?

         11   A.  No, we didn't.

         12   Q.  Okay.  And how much out of that capital budget was not

         13   spent in 2000?



03:04    14   A.  I'm not sure, but I think it was one or two hundred 
million

         15   dollars.

         16   Q.  So, it's fair to say that these budgets that are prepared

         17   the November before are often just estimates of the 
expectation

         18   of how much you're going to spend and earn, correct?

03:04    19   A.  What they are is a target based on the best estimate that

         20   we have.

         21   Q.  If I could have you look at Tab 51, which is Government

         22   Exhibit 3017.

         23                  Do you have that in front of you, Mr. Rice?

03:05    24   A.  Yes, I do.

         25            MR. HOLSCHER:  Your Honor, can we publish Government
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          1   Exhibit 3017?  I believe it's already been admitted.

          2            THE COURT:  It is.

          3   BY MR. HOLSCHER:



03:06     4   Q.  And, again, Mr. Rice, this is the final budget for 2001

          5   that was set after the November 8th, 2000, meeting?

          6   A.  Yes, it is.

          7   Q.  And if I could have you go to the third page, please.

          8            MR. HOLSCHER:  It's got the number "1" below it; but

03:06     9   it's actually the third page, Pam.  Can we go back another 
page

         10   or two?

         11                 Right there.

         12   BY MR. HOLSCHER:

         13   Q.  And this is where the final EBIT number for 65 million 
loss

03:06    14   is reflected.  Is that right?

         15   A.  Yes.

         16   Q.  And the capital expenditure is reflected as 700 million,

         17   right?

         18   A.  Yes.

03:06    19   Q.  And that was a real capital expenditure number that you 
had

         20   been budgeted for EBS for 2001, correct?

         21   A.  Yes.

         22   Q.  And the bottom right-hand corner, do you see as part of 
the

         23   plan that there's a reference to -- can you read that, 
please?

03:06    24                 Could you just read out loud, please, for the



         25   jury?
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          1   A.  "Monetizations where appropriate (Blockbuster and other 
VoD

          2   deals)."

          3   Q.  And you understood that, to meet your budget, it might be

03:07     4   necessary for you to monetize part of the value of your Video

          5   on Demand business, correct?

          6   A.  Oh, yes.

          7   Q.  And, in fact, in this 2000, 2001 time period, weren't you

          8   actually considering at one point selling part of the Video 
on

03:07     9   Demand business?

         10   A.  Yes.

         11   Q.  And, in fact, you were considering selling a separate

         12   company called Streamco to do that?

         13   A.  Yes.  That's correct.

03:07    14   Q.  And, in fact, you believed the Video on Demand business 
had



         15   such value that you could get an outside investor to pay

         16   hundreds of millions of dollars for an interest in that, 
right?

         17   A.  I did believe in the summer of 2000 that -- that our 
Video

         18   on Demand streaming business could perhaps be valued at -- to 
a

03:08    19   level that if we could sell part of it, we could take income 
on

         20   it; and that would be a good thing for us.

         21   Q.  In fact, you believed in late 2000, 2001 that that Video 
on

         22   Demand business was worth billions of dollars.

         23   A.  I believed it could be worth billions of dollars.

03:08    24   Q.  Okay.  So, that business that could be worth billions of

         25   dollars, you could easily sell off 10, 20 percent and get a
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          1   significant amount of money, Mr. Rice.  Isn't that right?

          2   A.  If it were worth billions.  But we tried to sell it for

          3   several months to independent investors in the summer of 



2000,

03:08     4   and no one was interested.

          5   Q.  How much did you value EBS's Video on Demand and Content

          6   Services business for the analysts at the 2001 analysts

          7   conference?

          8   A.  The number was estimated at $18 billion, I think.

03:08     9   Q.  And that's a calculation you prepared, right, Mr. Rice?

         10   A.  That is a calculation that people in EBS prepared.

         11   Q.  At your direction, right?

         12   A.  Yes.

         13   Q.  And as you sit here today, you believe that $18 billion

03:09    14   valuation for the Content Service business is a reasonable

         15   valuation as of January 25th, 2001, right?

         16   A.  No.

         17   Q.  Do you -- well, let's hear your testimony.  You believe

         18   it's not justifiable?

03:09    19   A.  What we were presenting in January of 2001 is what we

         20   believed the value could be worth on the discounted cash flow

         21   basis.

         22   Q.  Let me stop you there.  So, in fact, you were using the

         23   discounted cash flow basis you and I talked about this 
morning

03:09    24   regarding valuing EBS?

         25   A.  Yes, we were.
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          1   Q.  Okay.  So, on a discounted cash flow basis, you believed

          2   that the future prospects of this Video on Demand was so

          3   extraordinary that you might be able to get literally 
billions

03:10     4   and billions of revenue over the next 10, 20 years?

          5   A.  Yes, I did believe over the next 10, 20 years we could,

          6   under the right circumstances, get billions of dollars in

          7   revenue.

          8   Q.  And, in fact, as of January 25th, 2001, you believed that

03:10     9   Enron had the single best Video on Demand platform in the

         10   world, right?

         11   A.  I believed our technical Video on Demand platform was the

         12   best, at least the best in the US.

         13   Q.  Okay.  And it was groundbreaking what the technical 
people

03:10    14   at Enron had done to put together from end to end the

         15   technology and the commercial capability to actually sell 
Video



         16   on Demand to people in their homes, right?

         17   A.  I don't know if it was groundbreaking, but I thought that

         18   our team did an outstanding job of putting together the

03:10    19   technical platform for the VoD.

         20   Q.  Mr. Rice, didn't you think it was extraordinarily

         21   groundbreaking, that it was something that literally could

         22   change the way that media was delivered in this world?

         23   A.  I thought that it could.  We weren't the only ones that

03:11    24   were doing it, but I did think it was -- I thought we had a

         25   good platform.
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          1   Q.  Not a good platform.  And I don't want to quibble with 
you

          2   here.  Isn't it true, Mr. Rice, that as of the January, 2001,

          3   time period you believed that Enron's Video on Demand system

03:11     4   was the best in the world?

          5   A.  Not being an expert, I still thought it was -- it was one

          6   of the best in the world, yes.



          7   Q.  And, in fact, you believed it was worth billions of 
dollars

          8   because Enron had created the next generation of media 
delivery

03:11     9   for the world?

         10            MR. BERKOWITZ:  Judge, I'll object, asked and

         11   answered.

         12            THE COURT:  Sustained.  We've covered enough of 
this.

         13   BY MR. HOLSCHER:

03:12    14   Q.  Coming back to this budget, Mr. Rice, you agree that this

         15   was a proper and appropriate budget, including the capital

         16   expenditure numbers that are included there on this page?

         17   A.  I believe this was a stretched budget, but I think the

         18   process that we got to it was -- was similar to what we had

03:12    19   always done at Enron.

         20   Q.  Now, you testified on direct exam that you met with Jeff

         21   Skilling in early January of 2001, when there was going to be 
a

         22   call to Steve Baumer.  Do you recall that?

         23   A.  Yes.

03:12    24   Q.  And that meeting took place in Jeff Skilling's office?

         25   A.  Yes.

Cheryll K. Barron, CSR, CM, FCRR                  cgjenron@opli                             



                                                                     3181

          1   Q.  And the purpose of that meeting was to call Steve Baumer?

          2   A.  That's correct.

          3   Q.  And you described for this jury yesterday that the call

03:12     4   with Steve Baumer was a negative for Enron.  Do you recall

          5   that?

          6   A.  I don't think I said that was a negative.

          7   Q.  Okay.  Isn't it true that the purpose of that call to 
Steve

          8   Baumer on January 3rd, 2001, was for you and Mr. Skilling to

03:13     9   see if Microsoft was going to try and develop its own 
Broadband

         10   network, right?

         11   A.  Yes.  The purpose of the -- there were really three 
things,

         12   I think, that we wanted to accomplish in that call.  One was 
we

         13   were working on two different deals with Microsoft.  One of

03:13    14   those deals I didn't believe, and Mr. Skilling did not 
believe,

         15   Microsoft would ultimately do.  The other deal, we thought, 
was



         16   a good deal for them and was a good deal for us.  So, we 
wanted

         17   to talk to Mr. Baumer about those two transactions, find out

         18   what their real interest was.  Secondly -- and one of those

03:14    19   deals was a deal where Microsoft would buy dark fiber from us

         20   and create their own network, and that was the transaction 
that

         21   we thought was something that would be silly for them to do.

         22                 The second purpose of the call was to talk to 
him

         23   about some video streaming technology that Microsoft had and

03:14    24   how that might be utilized in our Video on Demand platform.

         25   And the third part was to invite Mr. Baumer to either make a
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          1   presentation or make a video presentation at the Enron 
analysts

          2   conference on January 25th.

          3   Q.  In fact, Mr. Rice, the successful part of this call with

03:14     4   Mr. Baumer was when Mr. Skilling was able to determine that

          5   Microsoft was not going to create its own competing Broadband



          6   network, correct?

          7   A.  I don't know if I would call that the successful part of

          8   the call, but Mr. Skilling was able to determine that they

03:15     9   weren't going to do that.

         10   Q.  In fact, do you recall the specific language that

         11   Mr. Baumer made, the -- maybe you can edit -- but the 
colorful

         12   language when Mr. Skilling asked him, you know, would they

         13   agree that they were not going to create one and consider 
using

03:15    14   Enron?

         15   A.  Yeah.  It was something like, "No blanking way are we 
going

         16   to do that," something to that effect.

         17   Q.  And, in fact, you guys were so excited when you heard 
that,

         18   there were actually people exuberant in that office on

03:15    19   January 3rd because you knew that Microsoft was a potential 
cow

         20   bell deal for Bandwidth Intermediation, right?

         21   A.  I knew that the deal that -- I knew that the deal that

         22   Microsoft ultimately said they were interested in was a

         23   transaction that was a good transaction for Bandwidth

03:16    24   Intermediation.

         25   Q.  Now, in fact, Mr. Rice, you used the word "cow bell deal"
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          1   sometimes when you worked at Enron?

          2   A.  I don't -- I don't remember using that deal.

          3   Q.  You don't remember using those words?

03:16     4   A.  No.

          5   Q.  Nothing like that?

          6   A.  Perhaps something like that, but --

          7   Q.  In terms of what you call market transforming deals that

          8   can be the key to breaking through a market?

03:16     9   A.  I don't remember using "cow bell," but -- I understand

         10   where you're try -- you know, what you're saying; and I'm 
sure

         11   that I had some term to -- to describe that.

         12   Q.  And, in fact, on January 3rd, 2001, you told Mr. Skilling

         13   that you believed the Microsoft deal that Microsoft was

03:16    14   considering could be a breakthrough deal that could transform

         15   EBS, correct?

         16   A.  I may have told him that.



         17   Q.  Okay.  And that would be good news, right, Mr. Rice?

         18   A.  That would be good news; but the deal that they 
ultimately

03:17    19   wanted to do, I knew, would take months to put together.  And

         20   it did.  And I knew it wouldn't generate income -- any

         21   substantial income for years.  And, so, yes, I was happy that

         22   Mr. Baumer said they would be interested in that deal.

         23                 Now, Mr. Baumer didn't say, "Yes, we're going 
to

03:17    24   do that deal."  It took months and months of negotiation.  
But

         25   I was also disappointed that he wasn't going to do the other
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          1   deal because that was the deal that would generate a

          2   significant amount of near term income.

          3   Q.  In fact, Mr. Baumer and Microsoft were so impressed with

03:18     4   Enron's strategy with this flexible network and the 
technology

          5   Enron had created, that Mr. Baumer agreed to provide a

          6   testimonial at the January 25th, 2001, analysts conference,



          7   correct?

          8   A.  I know Mr. Baumer agreed to provide that.  I don't know

03:18     9   what his motivation for providing that was.

         10   Q.  Do you know -- do you have any personal knowledge whether

         11   Mr. Baumer had done testimonials like that for other 
companies

         12   that were in the high tech space?

         13   A.  I don't know whether he did or not.

03:18    14   Q.  And, in fact, that was viewed as a significant validation

         15   of Enron's technology and commercial plan, wasn't it?

         16   A.  That's what we wanted it to be viewed as.

         17   Q.  Mr. Rice, you -- did you ever meet Mr. Baumer?

         18   A.  No.  I don't think so.

03:18    19   Q.  You know by reputation he's a quite strong willed man?

         20   A.  I know that's his reputation.

         21   Q.  A no nonsense guy?

         22            MR. BERKOWITZ:  Judge, I'll object as relevance.

         23            THE COURT:  Let's -- overruled.

03:19    24   A.  I know his reputation is no nonsense.

         25   BY MR. HOLSCHER:
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          1   Q.  Okay.  And you agree that Mr. Baumer and Microsoft told 
you

          2   and others at Enron that they thought Enron had achieved

          3   something quite significant in the model it had set up for

03:19     4   setting up this flexible bandwidth network, correct?

          5   A.  I don't know that.  Because in the call that we had with

          6   Mr. Baumer that day, he actually stated that he didn't really

          7   understand our strategy.  So, part of the -- part of the call

          8   was to give him an overview of that strategy.

03:19     9                 And I also know that two months later I was in

         10   Seattle meeting with Microsoft -- again, it wasn't Mr. 
Baumer;

         11   but it was his -- one of his senior executives -- starting 
from

         12   scratch, explaining our business model and our strategy.  And

         13   once we explained that, they were impressed with it; but I

03:20    14   don't know how much they really knew about it.

         15   Q.  Mr. Rice, as of March 15th, 2001, you believed that

         16   Microsoft was likely to become EBS's biggest future customer,

         17   correct?

         18   A.  I thought they could be one of our biggest customers, 
yes.



03:20    19   Q.  And Enron was going to provide the bandwidth 
intermediation

         20   services for half the country for the Microsoft e-mail 
network,

         21   correct?

         22   A.  We ultimately did that transaction later on in -- in 
2001.

         23   Q.  And let's talk about the dates.  We went over some dates

03:20    24   yesterday.  And we'll get to some of this tomorrow, but this

         25   was the March 15th meeting in Portland.  Do you recall seeing
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          1   that video yesterday?

          2   A.  Yes.

          3   Q.  And then there's the March 23rd, and that was the call 
that

03:21     4   Mr. Skilling had with the analysts.

          5   A.  Yes.

          6   Q.  And that's when Mr. Skilling gave his opinion that he

          7   thought some of these developments in the market might 
actually



          8   be good news.  Do you recall that?

03:21     9   A.  Yes.

         10   Q.  And, in fact, he made some references to the fact that he

         11   thought there might be some, quote, "road kill" when he spoke

         12   with the employees on March 15th, right?

         13   A.  Yes.

03:21    14   Q.  And you understood that what Mr. Skilling was saying is

         15   that the downturn in the market could create significant

         16   opportunities for Enron to cheaply acquire other companies,

         17   correct?

         18   A.  When he said there could be some road kill, that's what I

03:21    19   understood him to mean.

         20   Q.  And you also understood that when Mr. Skilling was 
talking

         21   about the fact that this downturn in the prices could create

         22   the opportunity for companies like Microsoft to want to look 
to

         23   someone like Enron to give them a creative solution for the

03:22    24   bandwidth intermediation -- I'm sorry, the network needs,

         25   correct?
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          1   A.  I know that Microsoft was looking for someone like Enron 
to

          2   help them meet their bandwidth needs.  I don't know if that 
had

          3   anything to do with the downturn in the business or not.

03:22     4   Q.  Okay.  Now, we talked about March 23rd; and that's where

          5   you said yesterday on direct that you believed when

          6   Mr. Skilling gave his opinion that there was some good news 
in

          7   the market, that you thought that was false.  Do you recall

          8   that?

03:22     9   A.  Yes.  I think what I said was when he explained all of

         10   these things that were happening with within EBS and in the

         11   marketplace, he said that this was good news; and I think 
that

         12   my testimony was that that was misleading.

         13   Q.  The day before March 23rd, did you confirm with

03:23    14   Mr. Skilling that Microsoft had signed the letter of intent 
for

         15   the groundbreaking potential deal to provide their network

         16   services for half the United States?

         17   A.  I don't know about the date.  I know that we did sign 
that



         18   transaction with Microsoft.

03:23    19   Q.  And what's the date EBS signed with Microsoft this

         20   potential groundbreaking deal that could have transformed the

         21   company?

         22   A.  I don't know the date.

         23   Q.  Wasn't it March 23rd, Mr. Rice?

03:23    24   A.  It could have been.

         25   Q.  As you sit here today, do you know whether it was in 
March
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          1   of 2001?

          2   A.  I just know that it was around that time frame, you know,

          3   in the March/April time frame that we ultimately signed the

03:24     4   deal with Microsoft.

          5   Q.  In fact, you know, Mr. Rice, it was before the March 
23rd,

          6   2001, call, correct?

          7   A.  I don't know that.

          8   Q.  I'd ask you to look at Tab 83, which is Defense Exhibit



03:24     9   6696.  It might be a different binder.

         10   A.  What was the Tab number?

         11   Q.  It's Tab number 83.  It's Defense Exhibit 6696.

         12            THE COURT:  Why don't we take about a -- we're going

         13   to take a break this afternoon.  Why don't we take about a 
ten

03:24    14   minute break.

         15            A MARSHAL:  All rise.

         16       (Recess)

         17   BY MR. HOLSCHER:

         18   Q.  Mr. Rice, do you have Defense Exhibit 6696 in front of 
you?

03:35    19   A.  Yes, I do.

         20   Q.  And is this a letter of understanding and intent between

         21   Microsoft and Enron dated March 23rd, 2001?

         22   A.  It is the letter of intent.

         23   Q.  Have you seen this document before today?

03:35    24   A.  I believe that I saw it back in 2001.

         25            MR. HOLSCHER:  Your Honor, we would ask that Defense
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          1   Exhibit 6696 be introduced and published.

          2            THE COURT:  All right.  It is admitted.

          3       (Defendant's Exhibit Number 6696 admitted.)

03:35     4            MR. HOLSCHER:  We can just show the first page.

          5   BY MR. HOLSCHER:

          6   Q.  And, again, this is the same date as the March 23rd

          7   analysts call?

          8   A.  Yes.

03:35     9   Q.  And just to be clear, you told Mr. Skilling before

         10   March 23rd that this letter of intent was going to be signed,

         11   correct?

         12   A.  I don't remember if I told him or not.  I think that it's

         13   likely that I did tell him that.

03:36    14   Q.  And can you just -- let me ask you this.  Do you agree 
this

         15   letter of intent related to Enron providing essentially the

         16   flexible bandwidth network for Microsoft's Hotmail for a

         17   significant part of the country?

         18   A.  Not exactly.  What -- what this letter of intent was for

03:36    19   was -- again, there were -- there were two transactions that 
we

         20   went into 2001 working on with Microsoft.  The first one was



         21   the Hotmail transaction.  That was one where we would,

         22   essentially, sell a big part of our network to Microsoft.

         23   Microsoft would then operate that network for their Hotmail.

03:37    24   That was a transaction that would generate significant near

         25   term earnings for EBS.
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          1                 The second transaction was a transaction with

          2   MSN, Microsoft Network, which is their Internet service

          3   provider.  And that is what this transaction is.  It was --

03:37     4   this is the letter of intent.  It's not the actual contract,

          5   but the idea behind that transaction was that over, I think, 
a

          6   five year period, we would provide network services for

          7   Microsoft Network, MSN, to gradually build and grow and

          8   interconnect their different Internet service provider points

03:37     9   and presence.

         10   Q.  And, Mr. Rice, just looking to the last page of this

         11   agreement, the --



         12            MR. HOLSCHER:  Pam, just blow up the very last 
section

         13   there, the "Premium Services" section.

03:37    14   BY MR. HOLSCHER:

         15   Q.  Do you see there where -- can you just read what it is 
that

         16   Enron is going to be providing there pursuant to that 
section?

         17   A.  It says, "To support premium services, the EIN will 
employ

         18   protocol-based QoS, ToS, and traffic management in order to

03:38    19   provide the differentiated quality of service levels required

         20   by MSN."

         21   Q.  And you agree as of this March, 2001, time period, EBS 
was

         22   only one of the two or three companies in the world that 
could

         23   do that, right?

03:38    24   A.  We weren't able to do that yet.

         25   Q.  Okay.  So, it's your testimony that EBS agreed to provide
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          1   services to Microsoft it wasn't able to do?

          2   A.  No.  What -- what it -- was our intention was to execute

          3   the contract with Microsoft and build those capabilities as 
we

03:38     4   deployed the Microsoft -- as we deployed under the Microsoft

          5   contract.

          6   Q.  And, Mr. Rice, didn't you repeatedly tell all of your

          7   employees that this transaction could lead to the explosion 
of

          8   EBS' business and just take it to the next level?

03:39     9   A.  I -- I don't know if I said that about this transaction.  
I

         10   did say that I was excited about this transaction, and I

         11   thought that it was going to be a great transaction for us.

         12   But I also told them that we have a lot of work to do on our

         13   network to make this thing work.

03:39    14   Q.  Okay.  If we could just play media clip -- Defense Media

         15   Exhibit 99.  And this is from the March 15th employee --

         16   employee meeting that was played yesterday.

         17            MR. HOLSCHER:  Can we go, Trevor, to page 37, line 
7,

         18   please?

03:41    19       (Tape playing)

         20   BY MR. HOLSCHER:

         21   Q.  And, in fact, Mr. Rice, as of March 15th, 2001, you



         22   believed that EBS had a better product offering than any 
other

         23   competitor in the world, correct?

03:41    24   A.  I believed that -- that what we were offering was better

         25   than any of our competitors.
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          1   Q.  And that was the reason for you and the other executives 
at

          2   EBS to be optimistic in this March 15th, 2001, time frame

          3   period -- excuse me.

03:42     4                 And that was the reason for you and the other 
EBS

          5   executives to be optimistic in this March 15th, 2001, time

          6   frame, right?

          7   A.  I -- I would like to clarify something.  We had -- we had 
a

          8   product offering.  We didn't have any customers that had 
agreed

03:42     9   to buy that product offering as of mid March.  And, in fact, 
we



         10   weren't able to actually deliver on that product offering,

         11   this -- this tiered QoS thing.

         12                 What we decided to do was we needed to get a

         13   customer like Microsoft to enter into an agreement with us so

03:42    14   that we had a target that would allow us to appropriately

         15   develop the technology to make that work.

         16                 So, I was optimistic that we had better ideas

         17   than anybody else.  I thought we had people that could make 
it

         18   work.  But we weren't making it work on March 15th of 2001,

03:43    19   yet.

         20   Q.  In fact, as of March 15th, 2001, EBS had many different

         21   products, not just the product that was being sold to

         22   Microsoft, correct?

         23   A.  We had a lot of products on the board.

03:43    24   Q.  And you agree that the products on the board were

         25   groundbreaking products that no one before had provided in 
the
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          1   United States?

          2   A.  Some of them were, and some of them were run of the mill

          3   products that other people could do.

03:43     4   Q.  And, in fact, the relationship with Microsoft continued 
to

          5   build after this March 23rd time period, correct?

          6   A.  I believe so.

          7   Q.  And what you have stated that EBS needed to accomplish to

          8   provide Microsoft the service they needed, this tiered 
quality

03:43     9   of service, that was accomplished by about June of 2001,

         10   correct?

         11   A.  I -- I don't know that we ever actually accomplished 
that.

         12   Q.  Are you telling this jury that EBS did not accomplish the

         13   tiered quality of service to provide Microsoft the bandwidth

03:44    14   network it was requiring for the MSN network?  Is that what

         15   you're saying?

         16   A.  No.  What I'm saying is that ultimately we -- we 
converted

         17   this letter of intent into a definitive contract a month or 
so

         18   later.  And in that contract, we were obligated to provide 
the

03:44    19   tiered QoS to Microsoft.  And we actually went out and hired 
a



         20   new network engineer to bring in to help us develop that.  
His

         21   name was Rick Fehl.

         22                 And we worked to develop that.  We may have -- 
we

         23   may have got the tiered QoS in June or July.  I'm not sure.

03:44    24   Q.  So, as you sit here today, you don't know whether or not

         25   EBS had the tiered quality of service necessary to comply 
with
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          1   this agreement?

          2   A.  I don't know that we ever got that.

          3   Q.  Okay.  You agree that people like Larry Ciscon would know

03:45     4   that better than you?

          5   A.  I think Rick Fehl would know that better than me.

          6   Q.  And Rick Fehl was a very experienced technology expert 
who

          7   was brought on to EBS in 2001, correct?

          8   A.  Yes.  He was brought on to help us solve this problem.

03:45     9   Q.  Right.  He was brought on to enhance EBS' capability to



         10   provide additional products in 2001, correct?

         11   A.  He was brought on to run our entire network because we 
had

         12   been looking for someone to manage our engineering and

         13   operations group on the network for quite some time.

03:45    14   Q.  So, in fact, you had a better person running your engine 
--

         15   your network and engineering in 2001 than you had in 2000,

         16   right?

         17   A.  In the middle of 2001, I think that the person that we 
had

         18   was better than the one that we had in 2000.

03:46    19   Q.  If I could have you please look at Tab 85, which is 
Defense

         20   Exhibit 12102.

         21   A.  Okay.

         22   Q.  Do you have that in front of you?

         23   A.  Yes, I do.

03:46    24   Q.  And do you recognize this document?  You're not a 
recipient

         25   of it; but it attaches the Microsoft contract of June 28th,
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          1   2001.

          2   A.  Yeah.  I'm not sure I ever actually saw the contract, but 
I

          3   know -- you know, I know that we signed it.

03:46     4   Q.  Okay.  Did you ever review the contract, Mr. Rice?

          5   A.  I don't think I ever personally reviewed the contract.

          6   Q.  And as of June 28th, 2001, were you the -- still the CEO 
of

          7   EBS?

          8   A.  Yes.

03:46     9   Q.  Okay.  And as of June 28th, 2001, again, wasn't this

         10   contract viewed as a real breakthrough that could lead to

         11   potential great success for EBS?

         12   A.  I viewed it as a breakthrough, yeah.  I thought it was -- 
I

         13   thought it was a stepping stone to really being able to get

03:47    14   some business on our network.

         15   Q.  And, in fact, the credibility that EBS and Enron received

         16   by being the bandwidth provider for Microsoft was something

         17   that would be priceless as a marketing tool, correct?

         18   A.  Yeah, if we used it as a marketing tool, it would be.  I

03:47    19   don't -- I don't recall us ever -- I'm not sure we ever even



         20   announced this publicly, but --

         21   Q.  In fact, this was such a -- in your view, a 
groundbreaking

         22   deal, that you were having discussions with Microsoft about 
the

         23   conditions under which they would let you disclose it to 
other

03:47    24   potential customers, right?

         25   A.  I'm not sure how -- I think we were negotiating with
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          1   Microsoft how to disclose it to other customers, but I don't

          2   think the rationale for that discussion was because it was a

          3   groundbreaking deal.  I think it was both sides wanted to

03:48     4   protect certain trade secrets.

          5   Q.  But, again, this was something that made you optimistic 
in

          6   June, 2001, about the potential future for EBS, right?

          7   A.  What this was was this was -- this was one contract.  It

          8   was a stepping stone to actually get some traffic on our

03:48     9   network that we had been struggling for a year and a half to



         10   get.

         11                 It provided no near term income, and we didn't

         12   expect it to for some time.  It was a starting point.  I was

         13   excited about it.  It didn't change the problems that we had 
at

03:48    14   EBS.

         15   Q.  Mr. Rice, as of this mid 2001 time period, you were at 
EBS

         16   trying to develop this bandwidth intermediation market and

         17   several different markets we talked about earlier today,

         18   correct?

03:49    19   A.  Yes.

         20   Q.  And you had been trying to develop this market since --

         21   what -- the first trade sometime in the end of 1999, correct?

         22   A.  That's correct.

         23   Q.  Okay.  So, at this point you're about a little over a 
year

03:49    24   and a half after the first trade?

         25   A.  That's about right.
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          1   Q.  Okay.  And, in fact, Mr. Rice, the progress of bandwidth

          2   intermediation in terms of creating a market was far faster

          3   than the progress you had in your quite successful natural 
gas

03:49     4   and electricity intermediation.  Isn't that right?

          5   A.  I believe that the progress that we had in doing trades,

          6   getting the industry interested in -- in trading bandwidth 
was

          7   greater after a year or a year and a half than it was in

          8   electricity or gas.

03:50     9   Q.  And, in fact, you believed, as late as the middle of 
2001,

         10   that this was potentially a business where Enron could make

         11   literally billions of dollars, correct?

         12   A.  I did believe potentially it could make billions of

         13   dollars.

03:50    14   Q.  And the -- the downturn in the telecommunication market 
was

         15   going to essentially delay some of the plans for this market

         16   penetration, correct?

         17   A.  Yes, I believed that the downturn in the 
telecommunications

         18   market was certainly going to delay it.

03:50    19   Q.  In that last clip you made the reference to "road kill."



         20   Do you see that?

         21   A.  Yes.

         22   Q.  Okay.  And, in fact, many of the telecommunication

         23   companies were having problems in terms of liquidity in this

03:50    24   spring, 2001, time period, correct?

         25   A.  That's correct.
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          1   Q.  And, in fact, Mr. Rice, Enron, in your view, was the best

          2   positioned to take advantage of the telecommunication 
downturn

          3   because EBS was attached to the profit engine of Enron,

03:51     4   correct?

          5   A.  I believe that EBS and Enron were well positioned to take

          6   advantage of -- of picking up road kill, if we so chose to do

          7   that.  And the reason for that was because -- because we were

          8   part of a big company.

03:51     9   Q.  And, in fact, you told Mr. Skilling a number of times in

         10   the spring of 2001, that you believed this downturn provided 
an



         11   opportunity for essentially Enron to increase its market 
share

         12   in these various markets as the pure telecommunication

         13   companies went bankrupt, correct?

03:51    14   A.  I had had conversations with Mr. Skilling in the first 
half

         15   of 2001 where we talked about how we could take advantage of

         16   the downturn in the market.  And one of those alternatives 
was

         17   to make an acquisition which would give us customers and more

         18   technical capabilities and -- and that, in fact, would 
increase

03:52    19   our market share.

         20   Q.  And, in fact, Mr. Rice, you were so excited about these

         21   potential opportunities to buy other telecommunication

         22   companies that you actually had McKinsey & Co. do an analysis

         23   of the top half a dozen or so targets of companies that you

03:52    24   wanted Enron to think about buying, correct?

         25   A.  What really happened was we were struggling with our plan
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          1   and our budget, and we asked McKinsey & Company to help us

          2   evaluate what to do about that.  One of their recommendations

          3   was to look at mergers and acquisitions, and the rationale 
for

03:53     4   that was to gain customers because we were weak there and to

          5   get technical expertise.

          6                 And, so, through that process McKinsey did, in

          7   fact, do analysis on probably 10 to 15 different companies 
that

          8   could be potential merger targets.

03:53     9   Q.  In fact, you brought back, in early 2001, the former co-
CEO

         10   Joe Hirko specifically to assist you in evaluating potential

         11   takeover targets, correct?

         12   A.  That's correct.

         13   Q.  I'd like you to look at -- I want to ask you some 
questions

03:53    14   about this.

         15                 You've indicated to this jury that you were

         16   pessimistic about EBS in this early 2001 time period, 
correct?

         17   A.  Well, my true feelings were that I was -- I was not

         18   optimistic about our near term prospects.  I knew that we had

03:54    19   troubles -- that we were having troubles.  And I was -- I was

         20   optimistic about the long term prospects of the business.



         21   Q.  So, when you say that EBS is having troubles, you're

         22   talking about short term gross margin, correct?

         23   A.  The first three or four months of 2001, I believed that 
our

03:54    24   problems were related to short term gross margin, access to

         25   customers, and getting our network working.
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          1   Q.  And, in fact, at no time during the development of EBS 
did

          2   you ever tell any analyst that gross margins was somehow

          3   important in terms of evaluating the potential success of 
EBS.

03:54     4   Isn't that right?

          5   A.  I don't -- I don't recall telling them that.

          6   Q.  Okay.  And yesterday on direct exam, as I said, I think

          7   during the examination the words "gross margin" was used

          8   52 times.  In all of your discussions with the analysts

03:54     9   covering EBS to evaluate whether it was successful, did any

         10   analysts call or any analysts conference ever cover the issue



         11   of was your gross margin high enough?

         12   A.  Not that I know of.

         13   Q.  And, in fact, Mr. Rice, you knew that EBS was a high tech

03:55    14   startup that was expected to burn through a lot of money in 
the

         15   first couple of years, right?

         16   A.  Yes, I did.

         17   Q.  And like other high tech startups, it might have to sell

         18   some of its assets or some of its business to try and support

03:55    19   what it was trying to develop, right?

         20   A.  Yes.

         21   Q.  Okay.  And in the high tech world, not shoes and belts --

         22   okay -- okay -- I'm talking about the high tech world where

         23   you're trying to create a Video on Demand platform that had

03:55    24   never existed, you knew the model EBS was following was the

         25   same successful model that other high tech companies were
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          1   following, correct?



          2   A.  I'm not sure what other -- I'm not sure the models other

          3   high tech companies were following.

03:56     4   Q.  Are you unsure whether or not other high tech companies 
in

          5   a startup mode, like an incubation startup mode, would sell 
off

          6   part of the company to finance their expansion?

          7   A.  Oh, I think -- yeah, I think some high tech companies 
would

          8   sell off some of their assets to help finance their 
expansion.

03:56     9   Q.  And that is what many, many high tech companies did to 
make

         10   sure they could try and keep their burn rate not so high as

         11   they're developing a market, correct?

         12   A.  Well, I think they did that to -- yes, to raise money to

         13   help finance their -- their business.

03:56    14   Q.  Do you agree, Mr. Rice, when you told this jury yesterday

         15   when you went through that chart about shoes and belts -- do

         16   you recall that?

         17   A.  Yes.

         18   Q.  You agree that EBS' business model had nothing to do with

03:57    19   creating some sort of commodity like shoes and belts, right?

         20   A.  No.  EBS' business model did, in fact, have a lot to do

         21   with creating a commodity for bandwidth.



         22   Q.  You had helped Enron create the market for natural gas,

         23   correct?

03:57    24   A.  I was involved in that.

         25   Q.  How much money did Enron lose the first couple of years 
it
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          1   was trying to build that market?

          2   A.  I don't think that we lost any money, actually, the first

          3   few years that we tried to do that.

03:57     4   Q.  Is that your testimony, that you do not believe Enron 
lost

          5   money when it was trying to develop the natural gas market?

          6   A.  What I'm saying is I don't believe that we did.

          7   Q.  Okay.  And what would the -- were you focused on the 
gross

          8   margins of your natural gas trades when you were trying to

03:57     9   create a new market for natural gas at Enron?

         10   A.  I was when I was doing it.

         11   Q.  Okay.  And, in fact, when Enron was starting that market,



         12   didn't it, in order to create liquidity, have literally

         13   hundreds of trades with little or no gross margin?  Correct?

03:57    14   A.  I don't think that's the way the natural gas market

         15   evolved.

         16   Q.  Okay.  And with respect to the electricity market, isn't 
it

         17   a fact that in the electricity market, Enron lost money for a

         18   period of time as it was growing that market?

03:58    19   A.  I do believe in the electricity market we -- we did more

         20   trades with little or no margin to get that going, yes.

         21   Q.  And as of 2001, what was the net income being generated 
by

         22   the electricity market in terms of the -- I'm sorry.

         23                 As of 2001, what was the net income being

03:58    24   generated on a yearly basis by Enron's electricity

         25   intermediation business?
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          1   A.  I'm not sure, but it was in the hundreds of millions of

          2   dollars a year.



          3   Q.  Okay.  And when did that business start?

03:58     4   A.  1994.

          5   Q.  And for how many years, Mr. Rice, did that electricity

          6   intermediation business lose money?

          7   A.  I think that it lost money for one year or less.

          8   Q.  And, in fact, in that market there were hundreds of low

03:59     9   margin trades done while you were trying to create liquidity

         10   for something that had never been traded before, right?

         11   A.  There -- yeah.  I think there were a lot of low margin

         12   trades then.

         13   Q.  I want to go back to this early 2001 time period.  Now, 
in

03:59    14   fact, in this early 2001 time period, you recall that you

         15   brought on Mr. Hirko as a consultant to help you evaluate 
some

         16   acquisition targets?

         17   A.  That's correct.

         18   Q.  And during that -- did you, in fact, meet with Mr. Hirko 
in

03:59    19   the January, 2001, time period?

         20   A.  Yes.

         21   Q.  And where did you meet with Mr. Hirko?

         22   A.  We had a meeting at The Houstonian Hotel.

         23   Q.  And do you know when that meeting took place?



03:59    24   A.  I believe it was January 16th.

         25   Q.  Okay.  And who was at that meeting with you and Mr. Hirko
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          1   on January 16th?

          2   A.  Myself, Mr. Hannon, Mr. Hirko, I believe Mr. Donahue was

          3   there, Mr. Garland, and there may have been others.

04:00     4   Q.  Do you know if any of the McKinsey consultants stuck 
around

          5   for the part of the meeting when Mr. Hirko joined?

          6   A.  I don't remember if one did or not.

          7   Q.  And, in fact, you told Mr. Hirko in this January 16th,

          8   2001, meeting that you were very excited about the future

04:00     9   prospects for EBS, right?

         10   A.  I don't remember telling him that, but I was excited 
about

         11   our long term prospects.

         12   Q.  And not just long term, Mr. Rice.  You told Mr. Hirko in

         13   this January 16th meeting that bandwidth intermediation was

04:00    14   going great, right?



         15   A.  I don't recall telling him that.

         16   Q.  Okay.  If Mr. Hirko recalled that you told him that, is 
it

         17   possible that he's correct?

         18            MR. BERKOWITZ:  Judge, I'll object.

04:01    19            THE COURT:  Overruled.

         20   A.  I -- it might be possible the words that I told him were 
we

         21   were doing a lot of trades and that that was going good.

         22   BY MR. HOLSCHER:

         23   Q.  And in that meeting in early January, you discussed with

04:01    24   Mr. Hirko using the down term [sic] to take EBS to the next

         25   level, correct?
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          1   A.  That's possible.

          2   Q.  And you talked about acquiring some giant companies, 
didn't

          3   you, Mr. Rice?

04:01     4   A.  It was one of the things that we -- that we did talk 



about,

          5   yes.

          6   Q.  And, in fact, you wanted Enron to consider buying all of

          7   AT&T's broadband business, correct?

          8   A.  No, that's not correct.

04:01     9   Q.  That's not correct?

         10   A.  No.

         11   Q.  Okay.  Did you ever tell to Mr. Hirko that you thought 
AT&T

         12   could use a little Enron ingenuity and work with EBS?

         13   A.  I may have told him that.

04:01    14   Q.  Okay.  In this January meeting with Mr. Hirko, in fact,

         15   didn't you discuss that one of these targets could be part of

         16   AT&T?

         17   A.  I think we did.  And what happened there was one of the

         18   McKinsey consultants approached me around that time frame and

04:02    19   said that he thought it would be an interesting idea for 
Enron

         20   to acquire AT&T or maybe a unit of AT&T -- I don't remember

         21   what it was.  It was an enormous deal.

         22                 I told the McKinsey consultant that that was

         23   interesting.  I think we'd like to think about that, but I 
told

04:02    24   him that he needed to talk to Mr. Skilling about something 
like



         25   that.  Because that was really out of the scope of anything
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          1   that we were going to do at EBS.

          2   Q.  And how many billions of dollars would it cost for EBS or

          3   Enron to acquire that part of AT&T?

04:02     4   A.  I -- I don't know the number, but I think it was tens of

          5   billions of dollars.

          6   Q.  And, in fact, in this January, 2001, time period, you

          7   believe that Enron had the financing and liquidity to

          8   potentially make an acquisition in the billions of dollars 
for

04:03     9   EBS, right?

         10   A.  I -- yes, I believed Enron had the financial capabilities

         11   to make a $10 billion acquisition.

         12   Q.  And in the spring, 2001, time period, on several 
occasions

         13   you went to Mr. Skilling with potential acquisition targets,

04:03    14   correct?

         15   A.  Yes, I did.



         16   Q.  Okay.  And, in fact, let's go through some of the others.

         17   Are you familiar with a company called Global Crossings?

         18   A.  Yes.

04:03    19   Q.  Was that another company that at one point, in this early

         20   2001 time period, you were evaluating as Enron potentially

         21   buying Global Crossings?

         22   A.  It was one of the companies that was on the list.

         23   Q.  And what was Global Crossings' market cap in this early

04:03    24   2001 time period?

         25   A.  It was several billion dollars.
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          1   Q.  Mr. Rice, you were still focused, in the spring of 2001, 
of

          2   potentially greatly expanding EBS into one of the largest

          3   bandwidth companies in the world, right?

04:04     4   A.  I certainly wanted to do that, yes.

          5   Q.  And as of the spring, 2001, you thought that EBS could

          6   become the greatest bandwidth intermediation and bandwidth



          7   network company in the world, right?

          8   A.  I thought that -- that under the right conditions we 
could,

04:04     9   yes.

         10   Q.  Let's go through another couple companies that you were

         11   also looking at.  Weren't you also suggesting that EBS 
consider

         12   buying Sprint?

         13   A.  Yes.  When you say "suggesting," I'll clarify that by

04:04    14   saying --

         15   Q.  Let me --

         16   A.  -- that we had a list of companies that we had looked at 
as

         17   possible acquisition targets.  Many of them I didn't suggest

         18   that we actually do the transaction with, but Sprint was one 
of

04:05    19   them that we looked at as a potential target.

         20   Q.  And, in fact, Sprint was one of the companies that you

         21   asked the McKinsey people to come back to you with research 
on

         22   the company, right?

         23   A.  They could be, yes.

04:05    24   Q.  And at the time you knew Sprint was a company that was

         25   worth north of $10 billion?
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          1   A.  That would be my estimate.

          2   Q.  You were still dreaming big dreams in early 2001, weren't

          3   you, Mr. Rice?

04:05     4   A.  Yes.

          5   Q.  Okay.  Fair to say you still had some real optimism for 
the

          6   future of EBS, right?

          7   A.  I had optimism for the long term future, but I was also

          8   focused on short term survival and I need -- and I believed

04:05     9   that we needed to do one of these acquisitions just to 
survive.

         10   Q.  When you talk about "short term survival," how much money

         11   did you think Enron had on its balance sheet as of spring of

         12   2001?

         13   A.  I think Enron -- Enron had a market cap of $50 billion or

04:06    14   so.

         15   Q.  You knew, as of spring, 2001, so long as you had a 
coherent

         16   business plan and strategy, that Enron was going to try and



         17   support you to implement that plan, right?

         18   A.  I -- no, I didn't know that.

04:06    19   Q.  Now, is it your testimony to this jury that if EBS had

         20   missed its $65 million loss number in 2001, that Enron would

         21   have somehow pulled the plug on its financing?

         22   A.  I think that if we had not hit our target and we showed

         23   that we were still burning through $400 million a year and we

04:06    24   had a weak customer base and we didn't have good prospects 
for

         25   revenues, then I do think Enron would have shut it down or
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          1   consolidated it into one of the other units or done something

          2   to cut back the business.  I believed that that was going to

          3   happen.

04:07     4   Q.  Mr. Rice, didn't you think, in spring, 2001, that EBS

          5   actually had great prospects for future revenue in the coming

          6   years?

          7   A.  I thought that if we could -- if we could continue to



          8   stimulate bandwidth trading, we had a chance to make that 
work.

04:07     9   Q.  And in these discussions with McKinsey and Mr. Hirko in

         10   2001, did you discuss trying to acquire what's called a "Tier 
1

         11   ISP"?

         12            MR. BERKOWITZ:  Judge, I'll object to hearsay, to 
the

         13   extent it's calling for McKinsey and Mr. Hirko and ask for 
this

04:07    14   witness' knowledge.

         15            THE COURT:  Did you ever recommend that to

         16   Mr. Skilling or discuss it with him?

         17            THE WITNESS:  We discussed a number of acquisitions

         18   with Mr. Skilling, and I am sure that a Tier 1 ISP would have

04:07    19   been included in that set.

         20            THE COURT:  Thank you.

         21   BY MR. HOLSCHER:

         22   Q.  And, in fact, there was a specific strategic reason for

         23   Enron and EBS to acquire a Tier 1 ISP, correct?

04:08    24   A.  Yes.

         25   Q.  Because a Tier 1 ISP, actually, essentially got bandwidth
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          1   access for free, right?

          2   A.  That -- that wasn't the strategic reason for -- for 
looking

          3   at a Tier 1 ISP.

04:08     4   Q.  Isn't it fact that a Tier 1 ISP would have assisted Enron

          5   and EBS in getting a cost advantage for its bandwidth

          6   intermediation business?

          7   A.  Yes, having -- having a Tier 1 ISP would have given us a

          8   cost advantage.

04:08     9   Q.  This wasn't just about trying to get some customers,

         10   Mr. Rice.  You believed that a Tier 1 ISP could potentially

         11   create huge future profits on the intermediation side, 
correct?

         12   A.  No -- well, I did; but that wasn't because they had

         13   Internet transit for free.  It was because they had a 
customer

04:09    14   base that I thought we could develop relationships with and

         15   expand our intermediation business through that.

         16   Q.  Are you familiar with whether or not Tier 1 ISPs actually

         17   get some favored treatment in terms of how much they have to

         18   pay for bandwidth?



04:09    19   A.  I think that there were a couple of ISPs that were

         20   qualified as Tier 1 ISPs that it was my understanding were 
able

         21   to put information into and out of the Internet without

         22   incurring significant charges for that.

         23   Q.  And, in fact, you were one of the people that came up 
with

04:09    24   this idea that was a quite exciting idea, which is if you

         25   coupled Enron's bandwidth intermediation expertise with a
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          1   Tier 1 ISP that could get free access, you essentially could

          2   potentially create a near arbitrage for bandwidth

          3   intermediation profits, right, Mr. Rice?

04:10     4            MR. BERKOWITZ:  Object to the form, Judge.

          5            THE COURT:  Overruled.

          6   A.  Yes.  That's what I -- that's what I used to call a Fort 
--

          7   a Fort Knox opportunity.

          8   BY MR. HOLSCHER:



04:10     9   Q.  And you told Mr. Skilling, at the time of the March 23rd,

         10   2001, earnings call, that you believed EBS had a Fort Knox

         11   opportunity, correct?

         12   A.  A Fort Knox opportunity, as you're standing outside Fort

         13   Knox and you know there's billions of dollars of gold inside,

04:10    14   your only problem is how am I going to get it out.  And the 
--

         15   Tier 1 ISP, combining it with our intermediation business

         16   was -- it was a -- it would have been a great combination.  
But

         17   there were only one or two of them, and one of them was owned

         18   by WorldCom.  And I didn't see us doing a transaction with

04:11    19   WorldCom, and I didn't see us being able to do a transaction 
to

         20   close -- close the deal with another Tier 1 ISP.

         21   Q.  I asked you a very specific question.  I'll ask it again,

         22   and I'll ask you to answer it.

         23                 Mr. Rice, did you tell Mr. Skilling, before the

04:11    24   March 23rd, 2001, call regarding earnings, that you believed

         25   EBS had a Fort Knox opportunity in its future for bandwidth
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          1   intermediation?

          2   A.  I don't remember.

          3   Q.  Is it possible that you said that to Mr. Skilling?

04:11     4   A.  It's possible that I told him that I thought our long 
term

          5   opportunities for bandwidth intermediation were good.

          6   Q.  In fact, you did use the words "Fort Knox opportunity"

          7   around Enron and EBS from time to time, correct?

          8   A.  From time to time.

04:12     9   Q.  And, in fact, you used that with other people you worked

         10   with at EBS, right?

         11   A.  From time to time.

         12   Q.  So, you agree it's entirely possible that before the

         13   March 23rd analysts call, that you told Mr. Skilling you

04:12    14   believed there was a Fort Knox opportunity for EBS in 
bandwidth

         15   intermediation, correct?

         16            MR. BERKOWITZ:  Asked and answered, your Honor.

         17            THE COURT:  Sustained.

         18            MR. HOLSCHER:  Your Honor, I was trying to get 
whether

04:12    19   it was possible.  We hadn't got to that yet.

         20            THE COURT:  All right.  Answer that question.



         21   A.  What was the question?

         22   BY MR. HOLSCHER:

         23   Q.  You agree that it's possible you told Mr. Skilling, 
before

04:12    24   the March 23rd analysts call, that you believed EBS had a

         25   Fort Knox opportunity in bandwidth intermediation?
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          1   A.  I don't think I told him that.

          2   Q.  Are you sure?

          3   A.  I'm sure.

04:12     4            MR. BERKOWITZ:  Objection, your Honor.

          5            THE COURT:  He's already answered it.

          6   BY MR. HOLSCHER:

          7   Q.  Mr. Rice, you testified to this jury you believe there 
were

          8   only one or two Tier 1 ISP providers.  Is that your 
testimony?

04:13     9   A.  Yeah.  I don't know -- I don't know how many there are, 
but



         10   my recollection is there were only a couple.  I don't want to

         11   testify that I know exactly how many there are.

         12   Q.  Mr. Rice, isn't it true that there were far more than one

         13   or two Tier 1 ISP providers?

04:13    14   A.  If the definition of an "ISP provider" is -- in -- the

         15   Tier 1 is one of the -- one of the ISP providers that gets 
free

         16   Internet transit, I think there were only one or two.  If the

         17   definition -- and it's been five years.  I'm sorry.  I don't 
--

         18   I don't know exactly what qualifies as a Tier 1.

04:14    19                 If the definition is one that has lots of

         20   customers and lots of access and it's based on size, then I

         21   think there are -- there are probably 10 to 15.

         22   Q.  In fact, didn't the Tier 1 ISP providers include PSI Net?

         23   A.  It may have, but I don't think PSI Net is -- was 
considered

04:14    24   to have the free Internet transits that we've been talking

         25   about.
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          1   Q.  Do you know, as you sit here today, whether or not PSI 
Net

          2   was one of those Tier 1 ISP providers?

          3            MR. BERKOWITZ:  I'll object to the form to the 
extent

04:14     4   that we don't know what --

          5            THE COURT:  I sustain the objection on relevance.

          6                 Let's move to something else.

          7            MR. HOLSCHER:  I'll tie it up very quickly, your

          8   Honor.

04:14     9   BY MR. HOLSCHER:

         10   Q.  In this 2001 time period, EBS was considering acquiring 
PSI

         11   Net, correct?

         12   A.  That is correct.

         13   Q.  And that was part of the growth strategy for EBS in this

04:14    14   2001 time period, correct?

         15   A.  That was part of the survival strategy.

         16   Q.  Okay.  When you say "survival strategy," you're referring

         17   to spending several hundred million dollars to acquire 
another

         18   company?

04:15    19   A.  Yes.

         20   Q.  And do you view the potential purchase of part of AT&T as



         21   part of a, quote, "survival strategy"?

         22   A.  I didn't view the potential purpose of an AT&T deal as

         23   being a survival strategy.  I viewed -- if we were to do a 
deal

04:15    24   with AT&T, I viewed that as an Enron Corp. strategic

         25   transaction.  That was -- that was out of the scope of what I
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          1   viewed we needed for EBS to survive.

          2   Q.  If I could have you look at Tab 81, which is Defense

          3   Exhibit 33505.

04:15     4   A.  (Complies.)

          5   Q.  Mr. Rice, do you recognize Defense Exhibit 33505?

          6   A.  Yes, I do.

          7   Q.  And is this a document entitled "Project Raven"?

          8   A.  Yes.

04:16     9   Q.  And do you recognize this as the title given for EBS'

         10   potential acquisition of PSI Net?

         11   A.  Yes, it was.



         12            MR. HOLSCHER:  Your Honor, we move to introduce

         13   Defense Exhibit 33505.

04:16    14            THE COURT:  All right.  It's admitted.

         15       (Defendant's Exhibit Number 33505 admitted.)

         16   BY MR. HOLSCHER:

         17   Q.  If we can go to the first page, Mr. -- Mr. Rice, I think

         18   it's the marked page 2.  It's the first page of text.

04:16    19   A.  I see that.

         20   Q.  We're having a little bit of technical difficulty.

         21                 Mr. Rice, can you read for the jury -- will you

         22   agree that "Project Raven" refers to PSI Net, correct?

         23   A.  Yes, I do.

04:16    24   Q.  Can you look at the first page of text under "Project

         25   Raven" under "Introduction"?  Do you see that?

Cheryll K. Barron, CSR, CM, FCRR                  cgjenron@opli                             

                                                                     3216

          1   A.  Yes.

          2   Q.  Could you please read to the jury the first bullet point

          3   under "Introduction"?



04:17     4   A.  "Raven is the smallest of the elite group of six Tier 1

          5   ISPs."

          6   Q.  Does that refresh your recollection that, in fact, PSI 
Net

          7   was part of that elite group of six Tier 1 ISPs?

          8   A.  Yes, it does.

04:17     9   Q.  And you agree that this would have fit in with that

         10   strategic acquisition you were talking about that would give

         11   you the advantage for bandwidth intermediation trading?

         12   A.  Well, I think one of the benefits of this would be that 
--

         13   that it would give us an advantage.

04:17    14   Q.  And, in fact, did you participate, after May of 2001, in

         15   negotiations to acquire PSI Net?

         16   A.  Well, I was aware of our negotiations to acquire it.  I

         17   didn't personally participate in those.

         18   Q.  Did you have any contact with the executives of PSI Net?

04:18    19   A.  I think I had one meeting with one of them.

         20   Q.  And about how much was EBS going to pay for PSI Net in 
this

         21   May, 2001, time period?

         22   A.  My recollection is a billion or a billion and a half

         23   dollars, something like that.

04:18    24   Q.  In fact, the acquisition price is probably a little 
closer



         25   to 750 million, Mr. Rice?
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          1   A.  That might be right.

          2   Q.  Okay.  Fair to say you're not -- you're just not really

          3   sure of the number today?

04:18     4   A.  I don't remember the number.

          5   Q.  And -- and this PSI Net transaction actually got to the

          6   point where there was an agreement drafted up, right?

          7   A.  I think so, yes.

          8   Q.  As CEO of EBS, did you review the agreement?

04:18     9   A.  I don't remember if I did.  I know that I was given a

         10   presentation like this where there was an outline of the

         11   agreement, but I don't know if I actually read the agreement.

         12   Q.  Did you -- did you do any of your own independent 
analysis

         13   as to whether the price was a good price for PSI Net at this

04:19    14   time?

         15   A.  I -- well, I reviewed the analysis of -- of the EBS 



people

         16   that were working on the deal.

         17   Q.  Would you call yourself as being engaged in this

         18   transaction or not engaged, Mr. Rice?

04:19    19   A.  I think I was relatively engaged in it.

         20   Q.  Now, at some point did PSI Net begin to go towards

         21   bankruptcy?

         22   A.  Yes.

         23   Q.  And did that affect EBS' interest in doing the deal?

04:19    24   A.  Well, as I recall, the deal was going to be acquiring PSI

         25   Net either in bankruptcy or acquiring it, taking it into
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          1   bankruptcy and then we would take it out of bankruptcy.  So, 
I

          2   know there was a bankruptcy element to this transaction.

          3   Q.  And did the bankruptcy complicate the transaction?

04:20     4   A.  It did complicate it.

          5   Q.  And I think you testified yesterday that you had some



          6   meeting where you participated with Mr. Skilling and others

          7   regarding whether to go forward with the PSI Net transaction?

          8   A.  That's correct.

04:20     9   Q.  Okay.  And you told this jury that you did not favor the

         10   transaction.  Is that right?

         11   A.  When it came down to whether we were going to do it or 
not

         12   do it, my decision was I didn't want to do it.

         13   Q.  In fact, wasn't that decision made by Mr. Skilling and 
not

04:20    14   you?

         15   A.  Well, Mr. Skilling did make the final decision; but

         16   Mr. Skilling asked for my opinion and I said, "No."

         17   Q.  And it's your testimony -- I want to make sure we're

         18   clear -- that you are certain that you did not support the 
PSI

04:20    19   Net acquisition at that meeting with Mr. Skilling?

         20   A.  No, I did not support it at that meeting.

         21   Q.  Okay.  And, in fact, at the time was Mr. Skilling 
critical

         22   of some of the diligence that had been done in terms of 
trying

         23   to figure out what PSI Net's potential future revenues would

04:21    24   be?

         25   A.  I don't remember if he was, but I think that's possible.
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          1   Q.  And, in fact, was Mr. Skilling concerned that there had 
not

          2   been enough real due diligence done by the people working for

          3   you to evaluate this transaction?

04:21     4   A.  Again, I don't remember; but I think that's possible.

          5   Q.  At this time was there any criticism of you within EBS,

          6   that you had checked out and were not focused on your job as 
a

          7   CEO of EBS?

          8   A.  I don't know.

04:21     9   Q.  Okay.  Now, we're now about the May/June, 2001, time

         10   period.  Isn't it true that you knew Mr. Fallon had already 
set

         11   up private meetings with Mr. Skilling to criticize what he

         12   deemed to be your failure to properly operate EBS?

         13   A.  I did not know about those until afterwards.

04:22    14   Q.  Is it your testimony that in the spring of 2001, you were

         15   not aware that Mr. Fallon had requested/demanded a meeting 
with



         16   Mr. Skilling and that they had a meeting?

         17   A.  I did not know that he did that.  I found out later.

         18   Q.  Okay.  It's your testimony that Mr. Skilling did not tell

04:22    19   you about the meeting Mr. Fallon wanted to have with him at 
or

         20   about the time of that meeting?

         21   A.  I don't recall him telling me that.

         22   Q.  Okay.  And, in fact, Mr. Rice, there came a time in the

         23   middle of 2001 where you were concerned that Mr. Skilling was

04:22    24   following Mr. Fallon's plans for EBS, rather than your plans

         25   for more expansion of EBS, right?
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          1   A.  I don't -- I don't remember being concerned about that.  
I

          2   will acknowledge that Mr. Fallon had -- Mr. Fallon was very

          3   vocal about the amount of money that we were spending and our

04:23     4   progress on the business, and he -- you know, he let me know

          5   that.

          6   Q.  Didn't Mr. Fallon relentlessly criticize you for wasting



          7   money at EBS?

          8   A.  He criticized me from time to time.

04:23     9   Q.  And, in fact, in this middle of 2001 time period, didn't

         10   you have a serious heart to heart conversation with

         11   Mr. Skilling?  When Mr. Fallon was proposing cutbacks of EBS

         12   that you didn't want to do, do you recall calling Mr. 
Skilling

         13   to discuss that?

04:23    14   A.  I don't recall that.

         15   Q.  Okay.  In fact, didn't you say to Mr. Skilling, "I need 
to

         16   know, are you going to listen to me or Mr. Fallon?"

         17   A.  I don't remember that.

         18   Q.  You have no recollection of a discussion with Mr. 
Skilling

04:24    19   where you pointedly said to him to choose between whether he

         20   would do what Mr. Fallon wanted to do for the business or 
you?

         21   A.  I had a conversation like that with Mr. Skilling -- I did

         22   have a conversation with him like that a day or so before he

         23   and I went to breakfast and I left the company.

04:24    24   Q.  Okay.

         25   A.  So, maybe that's -- that may be the conversation.
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          1   Q.  So, you're placing that conversation all the way in July?

          2   A.  Yes.

          3   Q.  Okay.  And, in fact, Mr. Rice, when you talked to this 
jury

04:24     4   about your wanting to step down from EBS, when Mr. Skilling

          5   told you that he believed Mr. Fallon's plans for EBS made 
more

          6   sense, you indicated that if that were the case, you did not

          7   want to be at EBS anymore?

          8   A.  I don't remember those specific words, but that's 
possible.

04:25     9   Q.  So, Mr. Rice, when EBS was changing strategy in 2001 to

         10   reduce its expenses, that was done at the urging of Mr. 
Fallon,

         11   correct?

         12            MR. BERKOWITZ:  Objection to the form, time frame,

         13   your Honor.

04:25    14            THE COURT:  Overruled.

         15   A.  During the period of February and March of 2001, the need

         16   to restructure EBS was driven by, among others, Mr. Fallon,



         17   Mr. Cox, Mr. Hannon.  They came to me and convinced me that 
we

         18   needed to do that, and it was not hard to convince me.

04:25    19                 And then again in June, we came to the 
conclusion

         20   that we needed to go through another restructuring and

         21   implement more cost cutting.  Now, there -- there were times

         22   that I disagreed with Mr. Fallon, and I -- I don't know

         23   specifically when or how I disagreed with him.  But,

04:26    24   ultimately, I agreed that in June of 2001, we would need -- 
we

         25   would need to go through another round of cost cutting.
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          1   BY MR. HOLSCHER:

          2   Q.  And you told the jury yesterday about you and Mr. Fallon

          3   kind of came up with a plan for kind of restructuring EBS.  
Do

04:26     4   you recall that?

          5   A.  Well, what happened was Mr. Fallon and I concluded that 
we



          6   should put EBS into the Wholesale Group.

          7   Q.  Isn't it true, Mr. Rice, that Mr. Fallon and you were at

          8   odds for this time period and Mr. Fallon was proposing a plan

04:26     9   for EBS that you didn't want to go along with?

         10   A.  Actually, it could have been Mr.Fallon's idea; but I 
agreed

         11   almost immediately with him.

         12   Q.  And Mr. Rice, when Mr. Skilling -- do you recall

         13   Mr. Skilling telling to you -- telling you, "I'm sorry.  I 
have

04:27    14   to do what I think is best for Mr." -- let me say that again.

         15                 Do you recall having a conversation with

         16   Mr. Skilling where he said, "I'm sorry.  I have to do what's

         17   best for EBS.  I'm going to listen to Mr. Fallon"?

         18   A.  I -- I don't remember him saying that.

04:27    19   Q.  I want to go through some other reasons why -- that you 
had

         20   for optimism with respect to EBS in this 2001 time period.

         21                 In this March, 2001, time period, you took 
steps

         22   to actually bring in more qualified executives to EBS, 
correct?

         23   A.  Perhaps.

04:28    24   Q.  Well, you brought in Rick Fehl as the chief technology

         25   officer?
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          1   A.  Yes.

          2   Q.  And what was his background?

          3   A.  Mr. Fehl was a manager at Qwest, and he oversaw much of

04:28     4   their network engineering and operations.

          5   Q.  And this March/April, 2001, time period -- I want to make

          6   sure we're focused.  There's the March 23rd call and then the

          7   April 17th call we talked about yesterday.  So, I just want

          8   to --

04:28     9            MR. HOLSCHER:  In fact, Pam, do we have -- could we

         10   put up the demonstrative that has the time line.  I'll ask a

         11   few questions, but if you could put up that demonstrative to

         12   frame this with the time line in the 2001 time period.

         13   BY MR. HOLSCHER:

04:28    14   Q.  In fact, Mr. Rice, you also added someone named Kevin 
Moss

         15   as the operations head in this 2001 time period?

         16   A.  Yes.

         17   Q.  These weren't steps being taken as the business was 



winding

         18   down, were they?

04:29    19   A.  No, I don't think -- I didn't view us as winding down in

         20   March of 2001.

         21   Q.  Well, when did Kevin Moss come on board?

         22   A.  I'm not sure.

         23   Q.  And, in fact, in this March and April time period, EBS 
was

04:29    24   aggressively pursuing the studios for Content, right?

         25   A.  Yes, we were.
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          1   Q.  You were going directly to the studios, right?

          2   A.  That's correct.

          3   Q.  And, in fact, in this time period, the bandwidth trading

04:29     4   volumes for all of those EBS markets continued to increase?

          5   A.  Yes, they did.

          6   Q.  We've talked about the PSI Net acquisition and Microsoft.

          7   I now want to ask you about:  Didn't you also have in the



          8   works, in the spring and summer of 2001, a potential deal 
with

04:29     9   AT&T, a joint venture?

         10   A.  We did work on a joint venture with AT&T.  I don't think 
it

         11   ever -- it ever got done.

         12   Q.  I'll ask you some more questions about that.

         13                 Wasn't AT&T actually interested in a potential

04:30    14   joint venture in the bandwidth area with EBS?

         15   A.  I think they were.

         16   Q.  Okay.  And in this time period you also were looking at

         17   some transactions with Qwest, correct?

         18   A.  Yes.

04:30    19   Q.  Okay.  And also some transactions with Global Crossing?

         20   A.  Yes.

         21   Q.  There was a lot of activity at EBS in the spring/summer

         22   2001?

         23   A.  We were trying to do a lot of deals.

04:30    24   Q.  Okay.  Let's start with the Video on Demand business.  
EBS

         25   terminated -- you talked about the Blockbuster contract
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          1   yesterday.  Do you recall that?

          2   A.  Yes.

          3   Q.  And you refer, I think, to Blockbuster as, I think, the

04:30     4   900 pound gorilla?

          5   A.  If I did, then I did, whatever.  I viewed them as being a

          6   big player in the business.

          7   Q.  And you told the jury yesterday, to be clear, that you

          8   thought that the loss of the Blockbuster contract was a 
serious

04:30     9   setback to EBS, correct?

         10   A.  I did believe it was.

         11   Q.  Okay.  And you also told this jury that you believed the

         12   loss of the Blockbuster contract resulted in EBS losing -- 
I'm

         13   sorry -- Enron losing market value in the stock market, 
right?

04:31    14   A.  Yeah.  I'm not sure what I testified to.  What I -- what 
I

         15   believed at the time is that shortly after we terminated the

         16   Blockbuster contract, Enron's stock dropped 8 or 9 or 10

         17   dollars.  And I concluded that it could be partially because 
of

         18   that.



04:31    19   Q.  So, your opinion is that the -- that the stock drop at

         20   Enron, after this March 9th termination, could have been from

         21   the Blockbuster termination, correct?

         22   A.  It could have been.

         23   Q.  In fact, Mr. Rice, you believed that EBS was better off

04:31    24   without Blockbuster, didn't you?

         25   A.  No, I didn't.
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          1   Q.  In fact, Mr. Rice, you believed that the drop in market

          2   value of Enron's stock had nothing to do with the Blockbuster

          3   termination.  Isn't that right?

04:32     4   A.  No, I didn't believe that.

          5   Q.  In fact, Mr. Rice, you believed the market hadn't even

          6   given EBS credit when they did the deal?

          7   A.  I didn't believe that they gave us credit, at least

          8   immediately, when we did the deal.

04:32     9   Q.  You believe you got credit later on?



         10   A.  I think it might have.  I mean, I don't know.  Enron was 
a

         11   big company.  It had ten different divisions, and every day

         12   something happened in those divisions.

         13                 So, it's impossible to know what affects the

04:32    14   stock price; but the stock didn't move very much when we

         15   announced the Blockbuster deal.

         16   Q.  Just to be clear with the jury, you are certain that in

         17   your view EBS was worse off after the Blockbuster 
termination,

         18   correct?

04:33    19   A.  I believe the Blockbuster termination was a bad thing for

         20   our Video on Demand business.

         21   Q.  Both in that it may have caused a drop in the market 
value

         22   and it was just bad for the business, right?

         23   A.  I'm not commenting on -- on whether I believed it was bad

04:33    24   because of the drop in the market value.  That -- that is 
what

         25   it is.  It may or may not have affected that.
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          1                 What I -- what I did believe and what I 
testified

          2   to yesterday was that terminating the Blockbuster contract

          3   wasn't a good thing for our Video on Demand business, for the

04:33     4   development of that business and for getting movies for it.

          5   Q.  Okay.  Can we have you please look at Tab 35, which is

          6   Defense Exhibit 3347?  Can you tell this jury who Don 
Sinclare

          7   is?

          8                 Mr. Rice, before you look at the document, can

04:33     9   you tell the jury who Don Sinclare is?

         10   A.  Don Sinclare is a friend of mine.

         11   Q.  He's a good friend of yours?

         12   A.  Yes.

         13   Q.  A former Dynegy executive?

04:33    14   A.  Yes.

         15   Q.  Did you guys race cars together?

         16   A.  I don't think Don raced.

         17   Q.  He used to ask you questions about your car racing?

         18   A.  He may have.

04:34    19   Q.  But you're very close to him, right?

         20   A.  Yes.

         21   Q.  And someone you tell the truth to?



         22   A.  Usually.

         23            MR. HOLSCHER:  Let the record reflect he said that 
as

04:34    24   he was opening up the document.

         25            THE COURT:  What's the exhibit number on this?
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          1            MR. HOLSCHER:  Defense Exhibit 33487.

          2   A.  What was the tab number?

          3   BY MR. HOLSCHER:

04:34     4   Q.  It's Tab Number 35.

          5            MR. HOLSCHER:  Pam, could we --

          6   BY MR. HOLSCHER:

          7   Q.  You agree that's an e-mail chain between you and Don

          8   Sinclare?

04:34     9            THE COURT:  Are you going to offer it?

         10            MR. HOLSCHER:  I was going to ask him first, then

         11   offer it; but, yes, we'd like to offer it.

         12   BY MR. HOLSCHER:



         13   Q.  Do you agree that's an e-mail chain between you and Don

04:34    14   Sinclare?

         15   A.  Yes, that's what it is.

         16   Q.  And it's a -- it's a rather long e-mail chain.

         17            MR. HOLSCHER:  But, Pam, if you could put it up.

         18            THE COURT:  All right.  It's admitted.

04:35    19       (Defendant's Exhibit Number 33487 admitted.)

         20   BY MR. HOLSCHER:

         21   Q.  And if you could just read the part that's yellowed out,

         22   which is --

         23            MR. HOLSCHER:  And, Pam, can you just blow up that 
--

04:35    24   the part that's from Mr. Sinclare to Mr. Rice.  No, the 
bottom

         25   half, I'm sorry.  That part there.  Right.
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          1   BY MR. HOLSCHER:

          2   Q.  This is an e-mail --



          3            MR. HOLSCHER:  Oh, can we go back one?  I'm sorry.

04:35     4   Can we go back to the page behind?

          5   BY MR. HOLSCHER:

          6   Q.  This is the e-mail from Don Sinclare to you, correct?  It

          7   kind of goes on to two pages.  It's a March 12th, 2001, e-
mail?

          8   A.  Oh, there's a -- how far back do you want me to go?

04:35     9   Q.  Well, I just -- I just want you to confirm that that part

         10   there is from his March 12th e-mail to you.  I'm not going to

         11   go through all the personal stuff in the e-mails, Mr. Rice.  
I

         12   just want to go through this part.

         13   A.  Okay.

04:36    14   Q.  You agree that's an e-mail from Don Sinclare to you,

         15   correct?

         16   A.  Yes.

         17   Q.  And it's dated March 12th, 2001?

         18   A.  It's either the 12th or the 13th.

04:36    19   Q.  And that's shortly after --

         20   A.  Yes.  I see it's March 12th.

         21   Q.  And that's shortly after the Blockbuster contract was

         22   terminated, correct?

         23   A.  I think so.

04:36    24   Q.  And Mr. Sinclair asks you, he says there -- can you read



         25   what he says?
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          1   A.  "P.S. How about those equity markets?  They were not too

          2   kind to ENE.  It looked like, to the untrained eye, that

          3   unwinding the Blockbuster deal should have made your stock go

04:36     4   up."

          5   Q.  Now, if you could go to your response to Mr. Sinclair.

          6            MR. HOLSCHER:  Pam, can you blow up the whole e-
mail?

          7   BY MR. HOLSCHER:

          8   Q.  And this is -- this is your e-mail to your friend

04:36     9   Mr. Sinclair, correct?

         10   A.  Yes.

         11   Q.  And first you talk about some personal issues, correct?

         12   And then -- and then you talk about the response to what he

         13   said, right?

04:37    14   A.  Yes.

         15   Q.  Can you please read for the jury what you told your 
friend,



         16   Mr. Sinclair, about termination of the Blockbuster deal?  Can

         17   you just please read what's in yellow?

         18   A.  "They didn't give us a dime when we announced the

04:37    19   Blockbuster deal, and I don't think yesterday's massacre had

         20   much to do with it.  We are" better -- "We are much better 
off

         21   now without them."

         22   Q.  In fact, you told your friend, Mr. Sinclair, that you

         23   thought EBS was much better off without Blockbuster, correct?

04:37    24   A.  That's what I put in that e-mail.

         25            THE COURT:  All right.  I think we're going to stop
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          1   for the day, Ladies and Gentlemen.  We'll stand in recess 
until

          2   8:30 tomorrow morning.

          3                 I might remind you again, if you haven't

04:38     4   forgotten, that Monday is a Federal holiday and we will not

          5   meet Monday or Friday of next week.



          6       (Jury not present)

          7            THE COURT:  Please be seated.

          8                 You're excused, Mr. Rice.

04:38     9                 How much longer do you anticipate on the cross 
of

         10   Mr. Rice?

         11            MR. HOLSCHER:  I have about six more tapes to play,

         12   your Honor.

         13            THE COURT:  Right.  You can play them on the 
weekend.

04:38    14            MR. HOLSCHER:  That's right.  We expect to be done

         15   hopefully the afternoon tomorrow.

         16            THE COURT:  Okay.  And I doubt there will be much

         17   redirect.  So, you ought to have your next witness available,

         18   hopefully.

04:39    19            MR. BERKOWITZ:  We'll do that, your Honor.

         20            THE COURT:  Have you given them the five to go list?

         21            MR. BERKOWITZ:  I think so.

         22            MS. RUEMMLER:  Yes, we have.

         23            MR. PETROCELLI:  I think they're one -- one witness

04:39    24   short.

         25            THE COURT:  I'd like to be -- I'd like to have that
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          1   list, too, just so I can --

          2            MR. PETROCELLI:  They've indicated the next witness 
is

          3   Terrie West; but the witness after Ms. West, Peter Melly, is

04:39     4   being dropped.  And, so, I'm -- we're owed a witness, and we

          5   need to get that other witness.

          6            THE COURT:  Well, I think he had been scheduled for

          7   Monday; and now that it's a Federal holiday, they've had to

          8   drop him.  Isn't that right?

04:39     9                 Anyway, can you give them the list of witnesses

         10   and let me have a copy?

         11            MR. BERKOWITZ:  Yeah.  I think we've notified them.  
I

         12   can tell you what we've got on tap as everyone waits 
anxiously.

         13   I believe Mr. Petrocelli told me he's got people back at the

04:39    14   office waiting to know so they can get ready for them.  So --

         15            MR. PETROCELLI:  That's true.

         16            MR. BERKOWITZ:  -- we have Ms. West, Ms. Rieker,

         17   Mr. Caldwell.  And I don't know if we know for certain who 
the



         18   next one is; but we ought to be able to come up with that

04:40    19   hopefully by the end of the day tomorrow, your Honor.  But

         20   we're not planning on -- it's a three day week.  We're

         21   certainly trying to schedule who is here and who's not.

         22            MR. PETROCELLI:  Your Honor, I think we're entitled

         23   to --

04:40    24            THE COURT:  All right.  He'll give it to you.  He'll

         25   give it to you.
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          1            MR. PETROCELLI:  Well, okay.  We lose a day -- every

          2   day is precious to us, Judge.

          3            THE COURT:  So, West, Rieker, and Caldwell and then

04:40     4   you've got two names to provide him?

          5            MR. BERKOWITZ:  Once Mr. Rice is off, hopefully 
we'll

          6   have two for them, your Honor, yes.

          7            THE COURT:  Okay.

          8            MR. PETROCELLI:  I'd like to address the Court on an



04:40     9   issue, Judge.

         10                 Now that we're kind of settling in, I wanted to

         11   bring to your Honor's attention that there are several issues

         12   that are emerging -- and I'm speaking from the examination of

         13   Mr. Koenig -- that have never been included in any of the

04:41    14   indictments or the statement in compliances, including the

         15   second revised statement in compliance filed on January 20,

         16   '06.

         17                 We heard about peakers; we heard about missing 
a

         18   penny in the fourth quarter 1999; and we've heard about 
Resco.

04:41    19   We would like the Court to exclude any further evidence with

         20   respect to those issues, Judge.

         21                 We received no notice of them.  We did our best

         22   to deal with them on the fly with Mr. Koenig.  They were

         23   included nowhere.

04:41    24                 Judge, when we go through these 302's -- and 
I'm

         25   prompted to get into this with you now before we get to

Cheryll K. Barron, CSR, CM, FCRR                  cgjenron@opli                             

                                                                     3234



          1   Ms. West and the other witnesses -- they cover a broad range 
of

          2   subjects, many of which, you know, are not included in any of

          3   the statement in compliances or indictments.

04:41     4                 So, for example, with Ms. Rieker, there's all

          5   kinds of subjects that, frankly, I've never heard of.  So,

          6   we're guided by what's in the indictment and what's in the 
most

          7   recent statement in compliance.

          8                 And as your Honor will recall, we filed some

04:42     9   motions to exclude some things; and you granted it in part 
and

         10   you denied it in part.  But basically our Bible is the 
revised

         11   statement in compliance.

         12                 We would like some -- what we would like to 
move,

         13   and I hereby move, is to exclude all evidence with respect to

04:42    14   the issues that are being brought into the trial that are not

         15   included in the indictment or in the second revised statement

         16   in compliance specifically by name.  If -- if we don't -- if 
we

         17   don't adopt that standard, Judge, then anything is fair game

         18   because anything relates to the earnings or relates to the



04:42    19   stock, just like the argument was made about the peakers 
plant.

         20                 That's an enormous issue, Judge.  We're not

         21   equipped to deal with that.  Now, I hear about all the 
lawyers

         22   we have and this and that --

         23            THE COURT:  Now, wait a minute.  There was not a lot

04:42    24   made of peakers.

         25            MR. PETROCELLI:  Well, I don't -- this was only a
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          1   tangential witness, Judge.  I don't know, for example, who

          2   they're going to call, what they're going to get into, if

          3   they're going to do peakers.  We -- we're not prepared on 
these

04:43     4   issues.  And I think we ought to be able to depend on the

          5   revised statement in compliance as -- as the final statement 
of

          6   what's in the case.

          7                 If they want to drop things from that, we have 
no



          8   problem.  We'll prepare for what's in that document.  But to 
go

04:43     9   beyond that document, we think is unfair; and we would object

         10   to it and do object to it, Judge.

         11            THE COURT:  You want to respond?

         12            MR. BERKOWITZ:  Sure, your Honor.  I mean, first of

         13   all, the claim of no notice is, frankly, absurd in light of 
the

04:43    14   fact that Mr. Koenig's 302s listed, I believe, topics such as

         15   the penny, as did Ms. Rieker's missing penny.  That's 
something

         16   that wouldn't necessarily be called for in the statement of

         17   compliance which is literally what are the public statements

         18   that were false, be it false squarely within the four corners

04:43    19   of the indictment and the allegation in the indictment.

         20                 With respect to the peakers, that was on a call

         21   that they played and that they wanted the entire portion 
played

         22   and that Mr. Koenig had testimony about and he offered that

         23   testimony.

04:44    24                 The purpose of the statement in compliance was,

         25   as I understand it, to identify public statements that there
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          1   was at least some cabining, that we weren't going to go out

          2   there and find things that they said all over the place on

          3   Larry King or on other things that we were going to contend 
was

04:44     4   false.

          5                 We're talking about proving up these calls and

          6   specific things in these calls, your Honor.  In addition to 
the

          7   fact the witnesses will testify about omissions which weren't

          8   necessarily the subject matter of the statement in 
compliance.

04:44     9   We were told to identify public statements.

         10                 These people are commenting about things that

         11   were left out and that were significant that were left out.  
I

         12   think we can probably take these up on a case by case basis 
if

         13   there are particular areas they're concerned about such as 
the

04:44    14   penny -- the penny a share, which we didn't hear any 
objection

         15   about.  It was in the 302's, it was in our exhibits, your

         16   Honor.  And we fully expect Ms. Rieker to testify about that,



         17   as well.

         18            MR. PETROCELLI:  Judge, the statement in compliance

04:45    19   is -- was intended to respond to the Court's order to provide 
a

         20   list, not just of alleged false statements but devices,

         21   transactions, secret side deals, identification of

         22   co-conspirators and victims.  It covers a broad range of

         23   subjects, and alleged false statements is just one of them.

04:45    24                 The -- Ms. Rieker's 302, for example, talks 
about

         25   Project Churchill.  I have never heard of Project Churchill.

Cheryll K. Barron, CSR, CM, FCRR                  cgjenron@opli                             

                                                                     3237

          1   Rebecca Carter stock sales, I know nothing about that.

          2   Nonrecurring and recurring gains on pipelines, that has never

          3   been in the case.

04:45     4                 Now, I'm going to be handling the

          5   cross-examination of Ms. Rieker.  I can't possibly

          6   cross-examine her on these subjects.



          7            THE COURT:  All right.  Are you going to question 
her

          8   in direct about those three items, or whoever is?  Who's the 
--

04:45     9            MR. BERKOWITZ:  He's missing in action, your Honor.

         10   Mr. Hueston.

         11                 With respect to Project Churchill, I will let

         12   Mr. Petrocelli know if we intend to.  I, frankly, haven't 
heard

         13   of it either.  That doesn't mean it won't be questioned, but

04:46    14   I'll -- I'll find out.

         15                 With respect to Ms. Carter's stock sales, that

         16   goes to an intent element in the crime; and we may very well

         17   get into it, your Honor.

         18                 With respect to the other one, Mr. Petrocelli.

04:46    19            MR. PETROCELLI:  I have six, three from -- the other

         20   one was the pipeline gains from -- I guess sale of pipelines,

         21   which has never been part of this case.

         22            MR. BERKOWITZ:  I mean I guess if Mr. Petrocelli has

         23   specific concerns that he wants to raise, he can contact us 
and

04:46    24   ask if we're going to go into these and then raise it with 
your

         25   Honor in advance.  But I -- I'm not going to foreshadow and
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          1   promise that everything in the statement of compliance is the

          2   only thing that they're going to see here, Judge.

          3                 This is a fluid situation.  They've had the

04:46     4   3500 material now for three months practically.  And what 
those

          5   witnesses have told us is in those 302's, and that forms the

          6   basis of what their testimony is going to be --

          7            MR. PETROCELLI:  Judge --

          8            MR. BERKOWITZ:  -- coupled with -- coupled with the

04:47     9   allegations in the indictment, which are broad charges, as 
they

         10   pointed out.

         11                 The statement in compliance was something we 
did

         12   voluntarily in response to a bill of particulars, or offered 
to

         13   do, and we operated with that in good faith.  I don't think

04:47    14   there's anything that's happened in this trial that has

         15   suggested that we're not operating in anything other than a

         16   good faith attempt to prove the allegations of the 
indictment.



         17                 And we are limiting the scope of it.  It was

         18   evidenced today.  It's the defendants who want to get into

04:47    19   certain areas that we're trying to limit.  We really do not

         20   want to try the case that is not contained with what's in the

         21   charges of indictment.

         22            MR. PETROCELLI:  I think today's -- today's episode 
is

         23   illustrative of the problem.  We really didn't know whether

04:47    24   they were getting into the technical areas.  We resolved 
that.

         25   So, we don't need to waste anymore time on it.
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          1            THE COURT:  Well, have you, on a routine basis, 
asked

          2   your opposing counsel what they're going to go into on 
direct?

          3            MR. PETROCELLI:  I -- I have asked them a lot of

04:48     4   things and there has not been a lot of responsiveness; but, 
you

          5   know, this is a hard fought case.  This has nothing to do 



with

          6   bad faith.  I'm not -- I don't -- this is simply getting

          7   clarity from the Court.

          8                 I'd rather get a ruling from the Court than 
have

04:48     9   to depend on counsel letting me know a day or two -- we can't

         10   have that lack of certainty, Judge.  We need -- we need to be

         11   prepared.

         12            THE COURT:  Well, why don't you send an e-mail to

         13   Mr. Hueston saying these are -- these six items -- you 
already,

04:48    14   I think, have had one eliminated probably -- "These six items

         15   are matters that are covered by the -- the 3500 material and

         16   302's and we don't -- or we're uncertain as to whether it's

         17   covered by the indictment or the revised statement in

         18   compliance.  If you intend to go into these matters, would 
you

04:48    19   let me know"?

         20            MR. PETROCELLI:  Okay.  And just so the Court

         21   understands -- and we're happy to do that, and I will do that

         22   promptly when I get back to the office -- but the 302's are

         23   just chalk full of material --

04:49    24            THE COURT:  I understand that.  I'm not quarreling

         25   with you.
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          1            MR. PETROCELLI:  Well --

          2            THE COURT:  I'm just trying to suggest a way to --

          3   to -- I mean, I'm not going to have him fax you the outline 
of

04:49     4   their direct.

          5            MR. PETROCELLI:  And I don't want that.

          6            THE COURT:  But I think it's -- if there are large

          7   areas that deal with certain transactions or certain issues,

          8   like the ones you've suggested, it seems reasonable at least 
to

04:49     9   let you know that these matters will be the subject of direct

         10   so you can prepare.

         11            MR. BERKOWITZ:  I mean, certainly I just want to be 
--

         12   I just want to be clear and want to -- want to make certain

         13   that we're not talking about saying, "Are you going to go 
into

04:49    14   this issue or that issue?"

         15                 If there are issues that they say, "Look, it's



         16   not covered anywhere.  We're concerned.  It seems to be

         17   highlighted in here.  Are you going into Project Churchill" 
--

         18            THE COURT:  He's -- he's named six items.  Now, if 
the

04:49    19   list gets to 16 items and various exhibits and --

         20            MR. PETROCELLI:  I -- I don't control the list.

         21            THE COURT:  Well, the list you're going to send to

         22   him.

         23            MR. PETROCELLI:  No, the -- understand something, 
I'm

04:50    24   only working off of what's in the indictment and the revised

         25   statement in compliance.  So, the -- if the list is long, 
it's
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          1   only because that's what's in the 302.  I'm not making these

          2   up.  Like, for example, the indictment --

          3            MR. BERKOWITZ:  Neither are we.

04:50     4            MR. PETROCELLI:  -- specifically alleges second

          5   quarter of 2000 that they missed by a penny; and then for the



          6   first time on direct, we heard about fourth quarter of '99.

          7   That's a whole other story that, frankly, we haven't been 
able

          8   to even get our arms around yet.  And now I'm told Ms. Rieker

04:50     9   is going to be testifying about that.

         10                 And I'll send the letter.  If, indeed, she's

         11   going to talk about that, then I'm sure we're going to be 
back

         12   to your Honor.  But we would like to be able to depend on the

         13   statement in compliance and the indictment as the -- going to

04:50    14   vin diagrams, Judge, the outer vin diagram, of what we have 
to

         15   defend.

         16            MR. BERKOWITZ:  All right.  I can find a source in 
the

         17   indictment for all of those things, your Honor.  So --

         18            MR. PETROCELLI:  That's the problem.

04:50    19            THE COURT:  Well, I understand.  The indictment is

         20   broad; but over the course of the last year, the Government

         21   has -- has narrowed it through a number of ways, including

         22   these -- the more definite statements -- or statements of

         23   compliance.

04:51    24                 If you have legitimate questions about whether

         25   subject matter areas that are raised in the 302's are going 
to
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          1   be the subject of a witness' direct, I suggest you ask the 
Task

          2   Force and see what you get.

          3            MR. PETROCELLI:  And let's just have an 
understanding,

04:51     4   then, that we'll get a very prompt response so that we don't

          5   lose a weekend.  Like I'm going to get a witness end of the 
day

          6   tomorrow, the first thing I'm going to do is go back to the

          7   office and whip out an e-mail so that I can get clarity.

          8            THE COURT:  Now, are you willing to tell the Task

04:51     9   Force the subject matter in general terms of the direct of 
your

         10   witnesses?

         11            MR. PETROCELLI:  On Jeff Skilling, it will be

         12   everything that's been brought up in the case; but, I mean,

         13   it's a slightly different thing.  We're --

04:51    14            THE COURT:  I'm not talking about the defendants.  
I'm



         15   talking about other third --

         16            MR. PETROCELLI:  Well, I mean, Judge, we're the

         17   defendants.

         18            THE COURT:  I know that.

04:51    19            MR. PETROCELLI:  I mean, we're not -- I don't know

         20   that I would agree with that.  No, I don't think it's

         21   reasonable, honestly.  It's not -- it's not a tit for tat

         22   situation.

         23            THE COURT:  I understand.

04:52    24            MR. RAMSEY:  Your Honor, may I -- may I get a dog in

         25   the fight here just briefly?  I think it's a better practice
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          1   to -- to be on notice of what we have to defend and that the

          2   Government, in some fashion at least, ought to be limited by

          3   the allegations in the indictment and the statements in

04:52     4   compliance.

          5            THE COURT:  Well, if they're limited by the

          6   allegations of the indictment, then they can ask just about



          7   anything they want.

          8            MR. PETROCELLI:  That's true, and that's why we have

04:52     9   the statement in compliance.

         10            THE COURT:  And that's why, I think, at my general

         11   urging, the Government agreed to the statement of compliance.

         12   And they -- they appear to be somewhat helpful.

         13                 And, quite frankly -- I know you're going to 
say

04:52    14   this is a unique case, but I've never required the Government

         15   to produce as much specificity and the type of information 
that

         16   are in these statements of compliance in any other case.

         17            MR. PETROCELLI:  I understand.  I understand that,

         18   Judge.  And I suspect that that's -- this is uncommon for

04:53    19   criminal cases.  This being my first criminal case, I can't

         20   speak with any authority.

         21            THE COURT:  Well, you're making a pretty good 
showing

         22   for yourself.

         23            MR. PETROCELLI:  But, again, we'll try to -- to work

04:53    24   on a cooperative basis.  If it continues to be a problem, I'm

         25   sure you'll hear from us, Judge.
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          1            THE COURT:  But you've got to keep things in

          2   proportion.  I mean Mr. Rice's statement that he made about 
he

          3   thought he was guilty of not disclosing the true information

04:53     4   about the -- the technical capabilities of the system, that

          5   was -- that was one statement made in the context of why he

          6   pled guilty.  He hadn't attributed any fault to your client 
at

          7   that time.  I'm glad we clarified it.  I think it will save

          8   time.

04:53     9            MR. PETROCELLI:  I am glad, too.  The -- we were,

         10   again, dealing with a specific statement in the indictment 
from

         11   that conference.  And that was the reason, you know, that we

         12   made an issue of it.  But we're past it now.

         13            THE COURT:  All right.

04:53    14            MR. PETROCELLI:  Okay.

         15            MR. BERKOWITZ:  A couple -- one other matter -- two

         16   others, actually.  Let me go and we'll let Mr. Stricklin 
speak

         17   to an issue.



         18                 I just want to go on record with the continued

04:54    19   objection to the lengthy speaking objections.  I have 
certainly

         20   tried, in light of what happened, to have one word or shorter

         21   objections.  I'm getting argumentative responses, and that 
kind

         22   of has been the practice.  I'm worried about it getting out 
of

         23   control, your Honor.

04:54    24                 I understand your reticence to have bench

         25   conferences.  I respect that, and I'm not asking to have more
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          1   bench conferences.  But I am concerned that we're getting 
into

          2   a mode where people feel free to get up and kind of argue 
their

          3   cases in an objection.

04:54     4            THE COURT:  Well, I allowed it today because, quite

          5   frankly, I couldn't understand the perceived relevance of 
some



          6   of the lines of cross-examination.  And without understanding

          7   the basis, the factual basis of the objection, I really

          8   couldn't rule on it.  So, I think I cut back Mr. Ramsey last

04:54     9   week pretty well on speaking objections, which I -- I

         10   understood where he was going, but -- you don't need to 
stand.

         11            MR. RAMSEY:  I'll just comment I still have some 
teeth

         12   marks in my leg, your Honor.

         13            THE COURT:  No, but I'm saying I think I understand 
or

04:55    14   I try to make a distinction between a speaking objection that

         15   is purely a rhetorical device and a speaking objection that 
is

         16   trying to explain to me the factual basis for the line of

         17   inquiry.

         18                 Now, if you think I've stepped over the line, 
I'm

04:55    19   probably going to -- at the end of the case everybody will

         20   think I've stepped over some lines.

         21            MR. BERKOWITZ:  I certainly wasn't meaning to be

         22   critical, your Honor.

         23            THE COURT:  No.  I understand where you're coming

04:55    24   from.  And I'm trying to be attentive to the distinction

         25   between educating me and a rhetorical device.  You know, I
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          1   understand -- your objection is noted.

          2            MR. BERKOWITZ:  That's all I ask for, your Honor.

          3            MR. STRICKLIN:  Just as Mr. Berkowitz said --

04:55     4            THE COURT:  Are you the good cop or the bad cop?

          5            MR. STRICKLIN:  In this one I'm definitely the good

          6   cop.

          7                 Now, just -- just after Mr. Berkowitz said we

          8   don't want any more bench conferences, I think I have a 
matter

04:55     9   that is most appropriately heard at the bench.  I've already

         10   raised it with Mr. Petrocelli and Mr. Lewis and Mr. Ramsey 
and

         11   we would like to have an opportunity to raise it with you, 
sir.

         12            THE COURT:  All right.

         13            MR. PETROCELLI:  I would agree, Judge.

05:04    14            THE COURT:  Okay.

         15       (At the bench)

         16       (Proceedings at the bench were sealed by order of Court)



         17       (In open court)

         18            MR. RAMSEY:  Mr. Secrest had something to bring up

05:04    19   also, your Honor.

         20            THE COURT:  Does this have --

         21            MR. SECREST:  No.

         22            THE COURT:  Mr. Secrest.

         23            MR. SECREST:  Your Honor, I want to go back to this 
--

05:05    24   what we believe to be a fundamental and important issue; and

         25   that's with regard to notice.  Not to argue with the Court, 
but
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          1   I want to make sure for the record our position is clear.

          2   Obviously, it's elementary that we're -- we have a right to

          3   defend a case brought by the Grand Jury, not a case brought 
by

05:05     4   the prosecution.

          5                 This indictment is vague.  I submit it's

          6   purposely vague.  You yourself indicated today, at least with



          7   respect to a portion of it, that it was vague.  I submit 
that,

          8   in fact, that description is accurate as to a great part of 
it.

05:05     9                 Both Mr. Skilling's counsel and counsel for

         10   Mr. Lay have filed, as the Court is aware, several bills,

         11   motions for a bill of particulars.  Ultimately, the Task 
Force,

         12   as I indicated in my response, decided to file a -- a

         13   contraption called a statement in compliance.  I have found

05:06    14   virtual no authority in the case law to even recognize such a

         15   vehicle.

         16                 I think now the Task Force, in fact, wants to

         17   take the position that that's not really a bill of 
particulars,

         18   but that is what it has to be.  And, so, they filed a bill of

05:06    19   particulars.  And then they filed an additional one.

         20                 It is true that they have attempted to narrow 
it,

         21   and we thank them for that.  But ultimately here we are where

         22   we have a right to defend a case brought by the Grand Jury, 
we

         23   have the constitutional right to notice and we have an ever

05:06    24   moving target.

         25                 And I say, with all respect to the Court, it's
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          1   not a remedy and, in fact, we have utterly no obligation to 
ask

          2   the Task Force on a day-by-day basis what it plans to prove

          3   with respect to what particular witnesses, say, in a Jencks 
Act

05:07     4   statement.  We got the Jencks Act statement because we're

          5   entitled as a matter of law to it.  And the reason --

          6            THE COURT:  Technically you're entitled to it when 
the

          7   witness rests.

          8            MR. SECREST:  That's true.  And we're glad we got 
them

05:07     9   ahead of time.  But the reason that we're entitled to have 
them

         10   at all is for purposes of impeachment.  We never look to a

         11   18 USC 3500 document for purposes of notice.

         12                 I mean, we're glad to glean information from

         13   every source.  But we don't go to a witness' statement to

05:07    14   divine what it is that we've been accused of and what it is 
we



         15   have to defend.  That has to come from the four corners of 
the

         16   indictment and then where applicable, where permitted by your

         17   Honor, from a bill of particulars.

         18                 And that's the problem.  There's an ever moving

05:07    19   target here.  And the fact this case is complicated, it's

         20   complex, the fact that the pleading goes on and on and on is

         21   because they drafted it that way.  And they're entitled to

         22   draft whatever they choose, but we're entitled to defend only

         23   the case that the Grand Jury alleged against us.

05:08    24                 And this notion that we're going to look to a

         25   3500 and that way we'll be put on notice as to certain
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          1   transactions that we need to defend, that turns the whole

          2   concept of due process on its head, Judge.

          3                 And, so, for the record, as Mr. Petrocelli said

05:08     4   initially, we need to have some finality and know exactly 
what

          5   it is that we're called upon to defend and not take it on a 



day

          6   by day basis depending upon which strategy the Task Force

          7   decides to go down -- go down the road with on a given 
witness.

          8            THE COURT:  Any response?

05:08     9            MR. BERKOWITZ:  Judge, very eloquently stated.  It

         10   raises nothing new.  We briefed this issue many times.  We're

         11   going to continue to call our witnesses and prove the case we

         12   charged in the indictment.  I mean, that's all I can really

         13   say.  We'll comply with the Court's request, if they send us

05:08    14   specific issues that they're concerned about witnesses 
getting

         15   into, but we're not going to continue cabining things for 
them

         16   on a daily basis.

         17                 We've got an indictment.  The statement of

         18   compliance was done in response to the bills of particulars

05:09    19   that were heavily briefed at the time.  We put the law 
forward.

         20   We put what we would be willing to comply with and we did 
that,

         21   your Honor.  We're not doing anything that's inappropriate, 
and

         22   they have notice of what's coming.

         23            THE COURT:  I understand your positions.

05:09    24                 Let's see if I can turn off those microphones.



         25   Just a minute.
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          1                 The mics should be off now.

          2            MR. PETROCELLI:  Judge, when the mics are off here,

          3   does that mean they're off down in the overflow room?  
Because

05:09     4   that's where I've been told they're hearing our conferences.

          5            THE COURT:  Just check them and see if they're off.

          6   I've got --

          7                 The mics are on.

          8       (Sotto discussion at the bench)

05:10     9            THE COURT:  Okay.  I'm told that if you press the

         10   button on the microphone, it will be turned off.

         11            MR. RAMSEY:  You have to keep your finger on it all

         12   the time, your Honor.  She said it doesn't turn off.  You 
have

         13   a way to mute it, but you can't permanently disable it by

05:10    14   pushing that button.

         15            A CLERK:  That's true.



         16       (Sotto voce discussion at bench)

         17            THE COURT:  Does anybody intend to use the 
microphones

         18   during their questioning of a witness?

05:10    19            MR. BERKOWITZ:  No, your Honor.

         20            MR. PETROCELLI:  No, Judge.

         21            THE COURT:  Well, we'll see if we can disable the

         22   microphones at the table without impairing the rest of the

         23   system.

05:10    24            MR. RAMSEY:  I sure appreciate it.

         25            THE COURT:  We'll look at it.
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          1            MR. RAMSEY:  We have one more matter.  We always 
have

          2   one more.

          3                 With Ms. Rieker we have doubt in our own minds,

05:11     4   from Mr. Lay's point of view, whether Mr. Collins ought to

          5   cross-examine her if she gets into technical stuff or whether 
I



          6   ought to cross-examine her.  It's a decision we would like to

          7   make after we hear her testimony.

          8            THE COURT:  Do you want me to decide?

05:11     9            MR. RAMSEY:  Pardon me?

         10            THE COURT:  Do you want me to decide?

         11            MR. BERKOWITZ:  Here's a coin, your Honor.

         12            THE COURT:  No, I've been burned on the coin flip.

         13            MR. RAMSEY:  That's what we may end up doing anyway,

05:11    14   your Honor, is flipping a coin.

         15                 But we ask this dispensation.  Only one of us

         16   will do objecting while she's testifying, if Mr. Lay has any

         17   objections.  But we ask the Court's permission that at the 
end

         18   of her testimony, that the other lawyer, if need be, be

05:11    19   permitted to actually cross.

         20            THE COURT:  All right.  That's fine.

         21            MR. STRICKLIN:  The matter --

         22            THE COURT:  Is anybody going -- are you going to 
cross

         23   Mr. Rice?

05:11    24            MR. RAMSEY:  Not much.

         25            MR. LEWIS:  I am, your Honor; but I think at this
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          1   point in time it will only take a couple of days.

          2            THE COURT:  Okay.

          3            MR. STRICKLIN:  Your Honor, the matter we had at the

05:11     4   bench, can we have that under seal?  I don't know if we

          5   requested that that be under seal, but we request that it be

          6   under seal.

          7            THE COURT:  It will be under seal.  It was a bench

          8   conference.

05:11     9            MR. PETROCELLI:  We don't want to have a repeat of

         10   what's now become known as Cologne Gate, your Honor.

         11            THE COURT:  I'm not going to touch that.

         12            MR. PETROCELLI:  Thank you, Judge.

         13            A MARSHAL:  All rise.

         14       (Proceedings recessed for the evening)

         15                              * * * * *

         16   

         17    

         18   
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         24   

         25   
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          1   

          2                        C E R T I F I C A T I O N

          3        We certify that the foregoing is a true and correct 
transcript from

          4   the record of proceedings in the above-entitled cause, to the 
best of 

          5   our ability.
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