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          1             (The following was had before the jury)

          2               THE COURT:  Good morning, ladies and gentlemen,

          3   please be seated.  Happy Valentine's day.  I see you are

          4   all suitably attired for the occasion.  You may proceed

08:30     5   with any limited recross.

          6               MR. PETROCELLI:  Your Honor, you were right, as

          7   usual.  I went back to the office last night, sharpened my

          8   pencil a bit more.  And I think we will get through this

          9   more quickly.

08:30    10               THE COURT:  Great.  Thank you.

         11               MR. PETROCELLI:  Good morning, ladies and

         12   gentlemen, happy Valentine's day to all.  Good morning,

         13   Mr. Koenig.

         14               THE WITNESS:  Good morning.

08:30    15                           MARK KOENIG

         16                  RECROSS EXAMINATION CONTINUED

         17   BY MR. PETROCELLI:

         18    Q.   Yesterday, Ms. Ruemmler questioned you about the

         19    infamous penny back in the fourth quarter of 1997.  Do you

08:30    20    remember that?

         21    A.   '97?

         22    Q.   Yeah.  Released in January '98?

         23    A.   Oh, I'm sorry.  Yes.

         24    Q.   And she showed you some UK publication suggesting

         25    that, in fact, Enron did not miss by a penny; do you
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          1    remember that?

          2    A.   Yes.

          3    Q.   Okay.  But, in fact, as you previously testified,

          4    Enron followed first call.  And as we saw before, you did

08:31     5    miss the first call estimate by a penny; correct?

          6    A.   I believe that's what the article we looked at on the

          7    direct testimony showed, yes.

          8    Q.   And Enron did track first call most closely; correct?

          9    A.   We tracked them all, but we did track first call most

08:31    10    closely.  '97, I'm not sure which one we tracked close.

         11    Clearly most of my testimony, when we talked about

         12    estimates, was first call.  I believe first call was

         13    around in '97, yes.

         14    Q.   Now, Ms. Ruemmler also suggested in her

08:31    15    questioning -- in her questions yesterday that it wasn't

         16    that important back in January of '98 or December of '97

         17    to actually hit the number.  It was less important then

         18    than it was in 2000, 2001.  Do you recall that?

         19    A.   I believe I do, yes.

08:32    20    Q.   Now, in fact, it was extremely important at the time

         21    back in December of '97 and January '98 to hit your

         22    numbers; right?

         23    A.   It was important back then, yes.

         24    Q.   And the marketplace expected companies to hit their

         25    numbers and would punish companies if they did not hit
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          1    their numbers; correct?

          2    A.   I think even the '97 time frame, it was starting to

          3    become more closely followed.  That's right.

          4    Q.   So take a look at Exhibit 30730.

08:32     5               MR. PETROCELLI:  It's a new exhibit, Your

          6   Honor.  It's dated March 31, 1997.  And it's -- it's in

          7   front of you.



          8               MS. RUEMMLER:  Your Honor, this is beyond the

          9   scope.  Object.

08:32    10               MR. PETROCELLI:  It is directly responsive to

         11   the --

         12               MS. RUEMMLER:  Your Honor --

         13               MR. PETROCELLI:  Excuse me, Ms. Ruemmler.

         14                    It's directly responsive to the new

08:33    15   document that they put into evidence yesterday, Your Honor.

         16   They put in a Government's Exhibit 4540, a London

         17   publication, and then followed up with questions that it

         18   was not so important at the time.

         19               THE COURT:  Let me see the document you

08:33    20   propose.

         21               MR. PETROCELLI:  Yes, Your Honor.

         22               THE COURT:  You have to hand it to me.

         23               MR. PETROCELLI:  I'm sorry.  I just want to put

         24   this into evidence, the perception and understanding of the

         25   marketplace, and just ask a couple of questions on it.
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          1               THE COURT:  All right.  The objection is

          2   overruled.  It's admitted.

          3         (Government's Exhibit Number 4540 was admitted)

          4               MR. PETROCELLI:  Thank you, Judge.

08:33     5               Pam, can you display this?

          6   BY MR. PETROCELLI:

          7    Q.   The date, sir, is what?  March 1997?

          8    A.   March 31 '97.

          9    Q.   Right.  So this is -- just to help the jury get the

08:34    10    context, this is six months or so before the end -- or

         11    nine months, I guess, before the end of the year when

         12    Enron did miss its numbers; right?

         13    A.   Yes.

         14               MR. PETROCELLI:  Okay.  And just go to the --

08:34    15   go to the topic page or the first page.  Okay.  And can you

         16   just make that headline a little bigger.  Okay.



         17   BY MR. PETROCELLI:

         18    Q.   "Learn to play the earnings game and Wall Street will

         19    love you.  The pressure to report smooth, even higher

08:34    20    earnings has never been fiercer.  You don't want to miss

         21    the consensus estimate by a penny, and you don't have to";

         22    correct?

         23    A.   That's what it says, yes.

         24    Q.   And then it goes on to say that Microsoft, for

         25    example, hit its numbers 41 out of 42 quarters since it
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          1    went public; correct?

          2    A.   Well, I haven't read it.

          3    Q.   Well, just look at the first sentence of the

          4    paragraph.  Okay?

08:34     5               MS. RUEMMLER:  Objection, Your Honor.  This is

          6   beyond the scope.  It's being used -- I take it it's being

          7   used for the truth at this point.

          8               MR. PETROCELLI:  No.  It's --

          9               MS. RUEMMLER:  Microsoft has met its numbers

08:34    10   every quarter.  It's not relevant.

         11               MR. PETROCELLI:  Your Honor --

         12               THE COURT:  Overruled.  Let's move it along.

         13               MR. PETROCELLI:  Yes.

         14   BY MR. PETROCELLI:

08:35    15    Q.   Can you see the -- in January, for the 41st time

         16    in 42 quarters since it went public, Microsoft reported

         17    earnings that met or beat Wall Street estimates; do you

         18    see that?

         19    A.   Yes.

08:35    20    Q.   And so back in '97, '98, it was important to hit your

         21    numbers; right?

         22    A.   Yes.

         23    Q.   Okay.  Nothing further on that document.

         24                    Next subject:  Ms. Ruemmler asked you



         25   questions at the very beginning of her redirect yesterday
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          1   about issues and criticisms you were getting from investors

          2   about the disclosure process --

          3    A.   Yes, sir.

          4    Q.   -- do you recall that?

08:36     5                    And you were attempting to respond by

          6    helping to improve and expand Enron's disclosures; right?

          7    A.   I don't know if I -- are you talking about the -- I'm

          8    not sure I understand the question.

          9    Q.   In response to the criticisms that you were hearing

08:36    10    from the investment community, were you not attempting to

         11    encourage management to provide more disclosure?

         12    A.   I did in the -- yes, many times throughout the 2000,

         13    2001 time period.

         14    Q.   And prior to Skilling's departure in August of 2001,

08:36    15    he and you discussed this issue and discussed breaking out

         16    a segment earnings and providing more detail; correct?

         17    A.   Yes, we did.

         18    Q.   And I just want to be clear that that effort to

         19    provide expanded disclosure began while Mr. Skilling was

08:36    20    still at the company; correct?

         21    A.   That's right.

         22    Q.   And also Mr. Skilling wanted to address specific

         23    investor concerns about LJM; correct?

         24               MS. RUEMMLER:  Objection; this is beyond the

         25   scope.
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          1               THE COURT:  Overruled.



          2               THE WITNESS:  Well, in the second quarter of

          3   2001, at the meeting, we had a slide about related party

          4   transactions, not specifically about LJM.  There was -- I

08:37     5   believe on the slide we might have mentioned LJM.

          6   BY MR. PETROCELLI:

          7    Q.   My point simply is that Mr. Skilling told you he

          8    wanted to respond to concerns he was hearing from the --

          9    from you and others about LJM and he wanted to address

08:37    10    those concerns and did so in the July meetings; correct?

         11    A.   At the July meeting, yes.

         12    Q.   Okay.  Thank you.

         13                    You were shown an e-mail from a person

         14   named Margaret Ceconi -- I guess it wasn't an e-mail.  It

08:37    15   might have been a memo in which she was expressing her

         16   dissatisfaction with various business issues at the

         17   company.  Do you recall that?

         18    A.   It was an e-mail, yes.

         19    Q.   Okay.  And Ms. Ruemmler started out her questioning

08:38    20    by reminding you that the company had this policy of

         21    encouraging dissent in people who had criticisms, to

         22    submit them to management; correct?

         23    A.   Yes.

         24    Q.   Now, to be clear, though, that e-mail was sent after

         25    Mr. Skilling's departure; right?
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          1    A.   I didn't see it, of course, until October.  I believe

          2    it was dated August, but I don't have it in front of me.

          3    I thought it was sometime in August.  I don't have the

          4    exact date.

08:38     5    Q.   And you would agree with me that it was end of

          6    August, after Mr. Skilling was gone?  In other words, my

          7    point is that that was not received during the time he was

          8    there?

          9    A.   Well, like I said, I don't remember the date on it.



08:38    10    Remember, I didn't see it at the time it was sent.  I saw

         11    it about two months later.  I don't know that I focused on

         12    the date that she sent it to him.

         13               MR. PETROCELLI:  Do you have the exhibit

         14   number?

08:38    15   BY MR. PETROCELLI:

         16    Q.   Would you accept my representation that it's

         17    August 30, 2001?

         18    A.   I will have to.  Yes.  I don't have it in front of

         19    me.

08:39    20    Q.   Okay.  And Mr. Skilling had resigned two weeks

         21    earlier; right?

         22    A.   Yes, sir.

         23    Q.   Okay.  Now, you formed the view, sir, when you first

         24    read that e-mail in October, that Ms. Ceconi was -- I

         25    think in your words -- a disgruntled employee; correct?
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          1               MS. RUEMMLER:  Objection; this is beyond the

          2   scope.

          3               MR. PETROCELLI:  She went into this

          4   extensive --

08:39     5               THE COURT:  I didn't let her go into the

          6   details of the e-mail.  I just let her show the fact that

          7   there was a procedure.

          8               MR. PETROCELLI:  Well, no.  She went into about

          9   a page or so of testimony, and I am just trying to

08:39    10   establish that he viewed her as a disgruntled employee and

         11   so stated at the time.  I have nothing further on it.

         12               THE COURT:  All right.

         13               THE WITNESS:  Could you repeat the question?

         14   BY MR. PETROCELLI:

08:39    15    Q.   At the time when you encountered this e-mail, you

         16    formed the view that she was, in your words, a disgruntled

         17    employee; correct?

         18    A.   Yes.



         19    Q.   Okay.  Ms. Ruemmler asked you some questions in

08:40    20    response to my cross-examination about whether the

         21    government had threatened you with taking away your house,

         22    your money and putting you in jail for 100 years; do you

         23    recall that?

         24    A.   Yes, sir.  I recall that.

         25    Q.   I want to take out the word "threatened" so we can
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          1    get a clear understanding of what your state of mind was

          2    at the time you entered into your cooperation agreement in

          3    your guilty plea.  You did understand -- aside from

          4    threats, you did understand that you faced exposure far in

08:40     5    excess of 10 years if the government sought to prosecute

          6    you; correct?

          7    A.   Yes.

          8    Q.   Okay.  And you did understand that if you did not

          9    choose to make a deal with the government and sought

08:40    10    instead to fight, that they could take your money, freeze

         11    your money; right -- up front?

         12    A.   Well, they can still take my money.

         13    Q.   At the time, though.

         14    A.   I don't recall spending a lot of time thinking about

08:41    15    or discussing with the -- definitely not with the

         16    government.  Even with my own advisors, I didn't recall a

         17    discussion on freezing, that I had.

         18    Q.   You understood at the time you entered into your plea

         19    agreement that if you decided to fight them all the way,

08:41    20    there was a chance that all of your funds could be tied

         21    up; correct?

         22    A.   As I said, no, I did not explore the idea or the

         23    thought that the assets could be frozen.  I assumed that I

         24    could represent myself or would be allowed to represent

         25    myself if I did fight it.
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          1    Q.   And you understood it would cost quite a bit of money

          2    to represent yourself; right?

          3    A.   I had quite a bit of money.  I would hope that -- my

          4    thought would have been that that amount of money, six and

08:41     5    a half million dollars, would have provided a pretty

          6    adequate defense to myself.

          7    Q.   Now, you indicated that -- in response to

          8    Ms. Ruemmler's questions, that at the time that you're

          9    going to be sentenced, Judge Werlein is going to take into

08:42    10    account a range of factors and considerations; correct?

         11    A.   That's my understanding, yes.

         12    Q.   Okay.  One of those factors and considerations,

         13    though, is this -- what we call this 5K recommendation

         14    that you're hoping to get from the government; right?

08:42    15    A.   Yes, sir.

         16    Q.   And indeed at the time you entered your guilty plea,

         17    you understood at that time, sir, that without getting

         18    that letter, Judge Werlein had no discretion to reduce

         19    your sentence from the specified prison term; correct?

08:42    20    A.   I don't know -- I'm not an expert on the guidelines

         21    themselves.  I was subject to the 2000 guidelines.  I

         22    believe the Judge has all the discretion in that.  That's

         23    my understanding.  At the end of the day, it's Judge

         24    Werlein that determines the sentence.

         25    Q.   Could you please turn to Tab N, Page 15, Line 9 to
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          1    Page 16, Line 4.

          2               MR. PETROCELLI:  Could you please project that,

          3   please.



          4               THE WITNESS:  I'm sorry.  Could you repeat the

08:43     5   pages and numbers.

          6   BY MR. PETROCELLI:

          7    Q.   Sure, Mr. Koenig.  Page 15, Line 9 to 16, Line 4.  I

          8    just want to review with you what you were told by Judge

          9    Werlein at the time that he agreed to accept your guilty

08:43    10    plea.

         11               MS. RUEMMLER:  Your Honor, I'm just going to

         12   note, as the Court is well aware, there has been a change

         13   in the law since this time.

         14               MR. RAMSEY:  Pardon me, Your Honor.

08:43    15               MR. PETROCELLI:  Your Honor, I'm going to get

         16   into that.  And she's preempting my cross-examination.  And

         17   I'm obviously going to follow this up.  My question was

         18   what the witness' state of mind was at the time, not today.

         19   And I'll get to that in a minute.

08:43    20               THE COURT:  All right.  Let's proceed with the

         21   question.

         22               MR. PETROCELLI:  Thank you.

         23   BY MR. PETROCELLI:

         24    Q.   Now, you understand that we're talking about your

         25    state of mind at the time that you entered into your
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          1    guilty plea back in August of 2004, when you appeared

          2    before Judge Werlein?

          3    A.   Yes, sir.

          4    Q.   And you see the Court.  The Court there is Judge

08:44     5    Werlein; right?

          6    A.   Right.

          7    Q.   And the Court is saying back here on Page 5, where it

          8    states the department's obligations, Paragraph 12 --

          9    "There is a provision that states if the department" --

08:44    10    that's the government -- "determines in its sole and

         11    exclusive discretion" -- that's an important



         12    phrase -- "its sole and exclusive discretion that you

         13    cooperated fully, provided substantial assistance to the

         14    law enforcement authorities, and otherwise complied with

08:44    15    the terms of the agreement, the department will file a

         16    motion pursuant to Guideline Section 5K1.1 of the federal

         17    statute cite."

         18                    This would permit a downward departure in

         19   sentencing -- in the sentencing guidelines.  But you need

08:44    20   to understand that this is up to the sole discretion of the

         21   government.  That means the U.S. Attorney or the Justice

         22   Department attorneys handling this matter.

         23                  That's what he told you at the time;

         24   correct?

         25    A.   Yes, sir.
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          1    Q.   And just finishing it off --

          2               MR. PETROCELLI:  Could you move down the page.

          3   You have to -- just scroll down a little bit longer, Pam.

          4   BY MR. PETROCELLI:

08:45     5    Q.   Just finishing this off, sir.

          6                    This is Judge Werlein now speaking to you

          7    in court; right?

          8    A.   Yes, sir.

          9    Q.   And you're under oath; right?

08:45    10    A.   Yes, sir.

         11    Q.   "So you may believe that you've given substantial

         12    assistance and helped the government solve other crimes

         13    and your lawyer may think that you have and I might even

         14    agree with you, but it doesn't make any difference unless

08:45    15    the government lawyer believes, under the way this is

         16    written, because it's in their sole and exclusive

         17    discretion.  You understand?"

         18                    And let's see what Mr. Koenig's answer is.

         19                    "Yes, I understand, Your Honor."

08:46    20                  And you did understand that?



         21    A.   Yes, sir.

         22    Q.   Now, in response to Ms. Ruemmler's comment a few

         23    moments ago, you've learned that very recently, maybe in

         24    the last few months, there have been some changes in the

         25    law.  And I don't want to quiz you on the law because
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          1    you're not a lawyer.  But you have generally heard that;

          2    right?

          3    A.   Not in the last few months.  I think it's been about

          4    a year, at least.

08:46     5    Q.   A year.  Okay.  And is your understanding now that

          6    the Judge -- the Judge has more discretion than he had

          7    before?

          8    A.   I am not an expert on the change of these laws.  I

          9    might -- my basic understanding is that the precise

08:46    10    guidelines or the guidelines that were in place when I

         11    signed this, there have been some Supreme Court cases and

         12    I believe in a state -- one state and that things have

         13    changed.

         14                    I am not a lawyer.  You're right.  I don't

08:46    15    know exactly how it is.  Yes, I believe there is -- I have

         16    some more rights in terms of the jury finding facts of

         17    added offenses that add to my sentence and those types of

         18    things, yes.

         19    Q.   Did you say the jury finding facts?

08:47    20    A.   I believe that there was some -- there's some right

         21    that I have in my sentencing under the change in the law.

         22    And I am not an expert on this.

         23    Q.   Okay.

         24    A.   But I believe there is some rights with the Supreme

         25    Court ruling that change what a person in a plea agreement
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          1    has to go through, yes.

          2    Q.   Well, I don't want to take you into that any further

          3    since this is not an area that you understand fully well.

          4    And we can move on.

08:47     5                    Really, what my last subject is, and that

          6   is under this -- under this agreement, you do have to give

          7   the government truthful, complete and accurate information;

          8   correct?

          9    A.   Yes.

08:47    10    Q.   Okay.  And at the time you entered into your guilty

         11    plea, you understood that you were going to be called upon

         12    one day to testify in this case; correct?

         13    A.   I didn't know that for sure, but I -- there was a

         14    high likelihood, sure.

08:47    15    Q.   And this is the first time you're testifying

         16    following the entry of your guilty plea; correct?

         17    A.   That's right.

         18    Q.   Okay.  It's fair to say that you knew that the

         19    government wanted your testimony to help prosecute Jeff

08:48    20    Skilling and Ken Lay; correct?

         21    A.   They wanted my testimony in this case, yes.

         22    Q.   Now, you haven't -- to be fair to you, sir -- and I

         23    know you've been on the witness stand for a long time and

         24    it's been laborious.  And I think you're going to be out

         25    of here in a few minutes.  But to be fair, you haven't
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          1    given completely accurate and truthful and complete

          2    testimony on this witness stand in the course of the last

          3    week; correct?

          4               MS. RUEMMLER:  Objection, Your Honor, to the

08:48     5   compound question.



          6               THE COURT:  Overruled.

          7               THE WITNESS:  I made some mistakes, and we

          8   talked about some of those, yes.

          9   BY MR. PETROCELLI:

08:48    10    Q.   And I don't want to go through it all.  But just to

         11    orient the jury, for example, you said that the operating

         12    expenses were not published --

         13               MS. RUEMMLER:  Objection, Your Honor.  This is

         14   the problem.  He said, "accurate and truthful," and

08:48    15   that's --

         16               THE COURT:  This has been covered in cross.

         17   This is beyond the scope of what I intend recross to be.

         18   This is not something new raised by the government.

         19               MR. PETROCELLI:  Okay, Your Honor.  I'll

08:49    20   sharpen the pencil even further, then.  Okay.

         21   BY MR. PETROCELLI:

         22    Q.   You've made some mistakes in your testimony, and I

         23    won't go through them.  Okay?  Do you believe that your --

         24    as you sit here right now, that your agreement with the

         25    government is in jeopardy?
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          1    A.   I'm sorry.  My agreement with the government?

          2    Q.   Yeah.

          3    A.   My 5K departure level, is that what you're talking

          4    about?

08:49     5    Q.   Ms. Ruemmler pointed out yesterday -- in fact, she

          6    said I didn't point this out.  And she pointed out that if

          7    you don't give truthful testimony, the government can

          8    essentially revoke this deal and reinstate all the charges

          9    against you; right?

08:49    10    A.   Yes.

         11    Q.   Since you made mistakes, as you say, in the course of

         12    your testimony, do you think that your deal is now in

         13    jeopardy?



         14    A.   I don't feel that I -- I feel I have lived -- I have

08:49    15    held up to my obligations, not just in the part of what we

         16    just looked at here today because we're looking at just

         17    part of it.  If you look under my obligations, I feel I've

         18    lived up to that.  I feel the government has worked with

         19    me in good faith throughout the process.

08:50    20    Q.   Now, just wrapping this up.  Is it fair to say that

         21    the various mistakes that you made, made Jeff Skilling

         22    look bad as opposed to making Jeff Skilling look good?

         23               MS. RUEMMLER:  Objection, Your Honor.  That's

         24   beyond the scope.  It is also a vague question and

         25   improper.
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          1               THE COURT:  That's argument.  Overruled -- I

          2   mean sustained.

          3               MR. PETROCELLI:  Okay, Judge.

          4                    Mr. Koenig, I don't have any further

08:50     5   questions.  And I just want to say on behalf of Jeff

          6   Skilling we wish you all the best.  Thank you.

          7               THE COURT:  Mr. Ramsey, do you have anything

          8   else?

          9               MR. RAMSEY:  No questions, Your Honor.

08:50    10               MS. RUEMMLER:  No, Your Honor.

         11               THE COURT:  Thank you, Mr. Koenig.  You're

         12   excused.

         13                    The government may call its next witness.

         14               MR. KLINE:  Your Honor, may I grab this?

08:51    15               THE COURT:  Sure.  And I've got a whole bunch

         16   over here.

         17               MR. BERKOWITZ:  Your Honor, the United States

         18   will call Ken Rice.  I'll get some books for everybody.

         19   There is a lot of machinations going on to switch a

08:52    20   witness.

         21               THE COURT:  Is Mr. Rice in the court?

         22               MR. BERKOWITZ:  Somebody went to get him.



         23               THE COURT:  Please come around, sir, to be

         24   sworn as a witness.  Please raise your right hand.

         25   
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          1                          KENNETH RICE,

          2   having been first cautioned and duly sworn, testified as

          3   follows:

          4               THE COURT:  Mr. Berkowitz, whenever you're

08:52     5   ready, you may proceed.

          6                       DIRECT EXAMINATION

          7   BY MR. BERKOWITZ:

          8    Q.   The jury is going to see a new voice and hear from a

          9    new witness.  Can you state and spell your name for the

08:52    10    record.

         11    A.   My name is Kenneth Rice.  K-E-N-N-E-T-H, R-I-C-E.

         12    Q.   Mr. Rice, let me direct your attention to the period

         13    between 1999 and July of 2001.  Were you one of the top 15

         14    executives at the Enron corporation during that time

08:52    15    period?

         16    A.   Yes.

         17    Q.   How long did you work for Enron?

         18    A.   Almost 21 years.

         19    Q.   When did you join the company?

08:53    20    A.   I joined InterNorth, which was a predecessor to

         21    Enron, in December of 1980.

         22    Q.   Where is InterNorth located, or where was it located?

         23    A.   Omaha, Nebraska.

         24    Q.   When did it merge with Enron?

         25    A.   1985.
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          1    Q.   When did you leave Enron?

          2    A.   In approximately September of 2001.

          3    Q.   And to orient the jury, that was several months

          4    before the bankruptcy?

08:53     5    A.   Yes.

          6    Q.   What was the last major position you held at Enron

          7    before you left?

          8    A.   I was the chairman and CEO of Enron Broadband

          9    Services.

08:53    10    Q.   And for purposes of your testimony, can we call that

         11    EBS?

         12    A.   Yes.

         13    Q.   All right.  Can you tell the jury how old you are,

         14    Mr. Rice?

08:53    15    A.   I'm 47 years old.

         16    Q.   What city do you live in?

         17    A.   I live in Houston.

         18    Q.   Tell the jury a little bit about your educational

         19    background, if you would.

08:54    20    A.   I graduated from the University of Nebraska in

         21    December of 1980 with a bachelor's degree in electrical

         22    engineering.  And then in -- sometime in 1984, I graduated

         23    with a master's in business administration from Creighton

         24    University.

         25    Q.   So if you started work at InterNorth in 1980 and you
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          1    graduated with your MBA in 1994, did you take time off or

          2    did the company pay for your school?

          3    A.   I got my MBA while I was working, and the company

          4    paid for most of that.

08:54     5    Q.   You said that the last major position you held while

          6    you worked at Enron was chief executive officer of EBS;

          7    correct?



          8    A.   That's correct.

          9               MR. BERKOWITZ:  Chris, can you put Demo 4 up,

08:54    10   EBS Demonstrative 4.

         11                    Judge, I think you need to switch over for

         12   us.

         13               THE COURT:  All right.

         14   BY MR. BERKOWITZ:

08:55    15    Q.   Those are, sir, the four business units of Enron, at

         16    least from the 2000-2001 time period?

         17    A.   Yes, that's correct.

         18    Q.   And you were chief executive officer of the one on

         19    the right, Enron Broadband Services?

08:55    20    A.   Yes.

         21    Q.   During the entire time that you worked at -- well,

         22    tell the jury what period of time you were actually at

         23    Enron Broadband Services, EBS?

         24    A.   I started at EBS in about June or July, I guess, of

         25    1999, and left there in July of 2001.
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          1    Q.   During that entire time period, were you one of the

          2    top two executives at EBS?

          3    A.   Yes, I was.

          4    Q.   Now, we've already heard some testimony about EBS,

08:55     5    but I'm not sure anyone has actually said what exactly it

          6    is that EBS did as a business.  Can you explain to the

          7    jury in simple terms or general terms what Enron Broadband

          8    Services was?

          9    A.   Yes.

08:56    10    Q.   You can take that off.

         11    A.   Enron Broadband Services was Enron's business in the

         12    telecommunications and internet industry.

         13    Q.   All right.  What did it consist of in terms of

         14    businesses and units?

08:56    15    A.   EBS had really three components.  One was our



         16    physical nationwide fiberoptic network.  And then two

         17    business units.  One business unit was what we called

         18    bandwidth intermediation, which was the creation of a

         19    commodity market for bandwidth and then trading that

08:56    20    commodity and creating products and services around that.

         21                    The second business unit was what we

         22    called content services.  And that business focused on

         23    delivering mostly video content over our network.  And so

         24    we were creating a business that would allow our customers

         25    to buy movies online.  Essentially, you could sit in the
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          1    living room and click and buy just about any movie we

          2    could get on demand.

          3    Q.   Let's break that down a bit.  You talked about the

          4    network and then the two profit and loss centers.  Let's

08:57     5    first talk about the network.  Would it help you to have a

          6    map of the network, Mr. Rice, in order to explain in a

          7    little bit more detail to the jury what the network was?

          8    A.   Yes.

          9    Q.   Could you turn in your book to Government's

08:57    10    Exhibit 4511.  And just in looking at that --

         11               MR. HOLSCHER:  Counsel, could we get a copy

         12   of 4411?

         13               MR. BERKOWITZ:  Ends at what?

         14               MR. HOLSCHER:  4530 is what we have.

08:58    15   BY MR. BERKOWITZ:

         16    Q.   Do you have 4511 in your book, Mr. Rice?

         17    A.   I think so, yes.

         18    Q.   Can you tell the jury what that is, generally?

         19    A.   This is a map.

08:58    20    Q.   Well, 4511 is an exhibit.  Can you tell the jury --

         21    A.   I'm sorry.

         22    Q.   -- what it is?

         23    A.   The exhibit is the Enron Broadband Services executive

         24    management summary from March 12, 2001.



         25    Q.   And does it have a map of the network on it?
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          1    A.   Yes, it does.

          2               MR. BERKOWITZ:  Judge, I move for admission.

          3   I'll provide a copy to the defense at a break.  Although,

          4   really, what we're doing is looking at just the map right

08:58     5   now.

          6               THE COURT:  All right.  It's admitted.

          7         (Government's Exhibit Number 4511 was admitted)

          8   MR. BERKOWITZ:  Chris, can you put up 4511, the map.

          9   BY MR. BERKOWITZ:

08:59    10    Q.   Can you explain to the jury what that is, Mr. Rice?

         11    A.   This is a map of the Enron Broadband Services

         12    network.  And what our network consisted of was about 10-

         13    to 15,000 miles of fiberoptic capacity.  It also consisted

         14    of what we call pooling points, which were switches to

08:59    15    allow us to inter-connect with other networks, servers

         16    which were essentially on ramps and off ramps to allow

         17    people to get data into and out of our network.

         18    Q.   And did -- all those lines, does that consist of

         19    fiber that was underground in between those cities,

08:59    20    Mr. Rice?

         21    A.   Yes.  The lines that you see on the map are these

         22    fiber.  They're essentially data pipelines that were

         23    underground and inter-connected 20 or 25 cities that we

         24    see there.

         25    Q.   All right.  Let me approach and show you what we'll
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          1    mark for identification purposes only as Government's

          2    Exhibit Fiber.  Can you, using that, Mr. Rice, explain to

          3    the jury what it is that's underground, that's running

          4    between these various cities and how it can be used?

09:00     5    A.   Okay.  This is a heavy-duty fiber cable.

          6    Q.   And to be clear, that's not part of the network.  We

          7    didn't go and dig it up; right?

          8    A.   No.  This is not part -- I don't think it's part of

          9    the -- the Enron Broadband network.

09:00    10                    Anyway, what is inside of here are -- I

         11    think this is 72 pieces of -- that's really glass fiber.

         12    They are fibers of glass.  And the way the network works

         13    is we installed about 14,000 miles of this, and you

         14    transmit data by beaming essentially a laser beam through

09:01    15    each of these fibers.

         16                    And I think on the Enron network we had

         17    something like 145 fibers going between each city.  But

         18    something like this, when it was fully lit with the

         19    technology that was available in 2001, could carry

09:01    20    about 10 million telephone conversations simultaneously

         21    both ways.

         22    Q.   On one of those little fibers?

         23    A.   Well, I think this whole bundle would be about

         24    10 million.  And so we had several of these in the ground.

         25    We had, obviously, a lot of capacity to move data between
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          1    cities.

          2    Q.   So when we talk about fiber today and transmitting

          3    data through pipelines, that's essentially what we're

          4    talking about?

09:01     5    A.   This is essentially what we're talking about.  Now,

          6    this is dark fiber, which means it hasn't been lit with

          7    the lasers that allow you to actually move data.  So you

          8    can think of it as a pipeline in the ground, but it has no

          9    gas or oil going through it until you actually light it.



09:02    10    And once we've invested in the equipment to light it, then

         11    it can actually be used for data transmission.

         12    Q.   Okay.  You can put that to the side.  That's the

         13    network.  Let's talk a little bit -- you mentioned two

         14    other portions of EBS.  I think you referred to them as

09:02    15    the business units or something?

         16    A.   That's correct.

         17    Q.   And were those the two -- what you were telling the

         18    marketplace were the profit and loss centers of Enron

         19    Broadband Services?

09:02    20    A.   Yes.

         21    Q.   And what were those again, if you could remind the

         22    jury?

         23    A.   The first one was a business unit called Bandwidth

         24    Intermediation.

         25    Q.   What was the second one?
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          1    A.   Content Services.

          2               MR. BERKOWITZ:  Chris, could you publish EBS

          3   Demonstrative 1.

          4   BY MR. BERKOWITZ:

09:02     5    Q.   So we talked about the network separately.  And these

          6    are the two profit and loss centers, trading

          7    intermediation on the left and content services on the

          8    right?

          9    A.   Yes.  Those are the two -- two core profit and loss

09:02    10    centers.

         11    Q.   You've explained a little bit about Bandwidth

         12    Intermediation.  Can you give an example how EBS planned

         13    to make money from the Bandwidth Intermediation portion of

         14    the business?

09:03    15    A.   Yes.  Our objective was to create a market for

         16    bandwidth, which is this data capacity.  And then to

         17    provide products and services around that.  So an example



         18    would be if -- let's say Fox Sports has a big data file of

         19    the Super Bowl that they need to be transported digitally

09:03    20    from say New York to L.A.

         21                    Prior to their being a market, they would

         22    typically have to buy their bandwidth to do that, the data

         23    pipeline from New York to L.A., under a long-term contract

         24    and pay for it every month whether they use it or not.  So

         25    our objective was to create a product that would allow
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          1    someone like Fox Sports to buy only the capacity they need

          2    when they need it, and then not have to pay for it the

          3    rest of the time.

          4                    So they may -- they would come to Enron

09:04     5    and say, "We've got this data file.  Please transport it

          6    for us."  And we would do that, and we would charge them

          7    for that one-time event.

          8    Q.   During the time that you were at EBS from mid 1999 to

          9    August or September or August -- July, August of 2001, did

09:04    10    Enron Broadband Service ever make a profit on the

         11    quarterly basis from the trading intermediation portion of

         12    the business?

         13    A.   No.

         14    Q.   Let's talk a little bit about content services.  You,

09:04    15    I think, explained a little bit about that in terms of

         16    putting movies into people's homes and so forth using the

         17    network.

         18                    Can you explain to the jury what was

         19    articulated to the marketplace about how EBS intended to

09:04    20    make money in the content services business?

         21    A.   Yes.  What our objective was in the content services

         22    business was to get the rights to content -- which would

         23    be movies, television shows -- put those on our network

         24    and make them available for ultimately what would be

         25    millions of customers, to access that content on a demand



                                                                     2726

Direct-Rice-By Mr. Berkowitz

          1    basis.

          2                    So, for example, you're in your living

          3    room.  You want to watch a movie.  You would be able to

          4    click through some menus and buy the movie and would be --

09:05     5    it would start screening to you within a matter of

          6    seconds.

          7    Q.   Was this the business unit that entered into the --

          8    we've heard some testimony about the Blockbuster contract

          9    that was ultimately terminated.  Does that relate to this

09:05    10    business?

         11    A.   Yes.

         12    Q.   During the time that you worked at EBS, did EBS ever

         13    generate any meaningful revenue selling movies to

         14    customers?

09:05    15    A.   No.

         16               MR. BERKOWITZ:  Chris, can you put EBS Demo 4

         17   back up on the screen.

         18   BY MR. BERKOWITZ:

         19    Q.   Mr. Rice, you talked about generally your time at

09:06    20    EBS.  Were there any of these other divisions that you

         21    worked at while you were at Enron in a senior management

         22    position?

         23    A.   Yes.

         24    Q.   Can you tell the jury what that position was and

         25    which of these four divisions it fit within?
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          1    A.   I was the chairman and CEO of Enron Capital -- excuse

          2    me -- Enron Capital and Trade from around '97 to '99.



          3    Q.   What was Enron Capital and Trade?

          4    A.   It was Enron's North America -- North American

09:06     5    wholesale energy business.  It would have been within the

          6    wholesale group that is shown up there.

          7    Q.   You were one of the top executives within that

          8    wholesale group as the president of ECT?

          9    A.   Yes.

09:06    10    Q.   And just generally tell the jury what that business

         11    was.

         12    A.   ECT's business was generally trading energy products

         13    and creating longer term, more structured transactions

         14    around those energy products.  But it was essentially our

09:07    15    North American trading and marketing business for energy.

         16    Q.   Both while you worked at the -- as president of ECT

         17    within wholesale and as one of the top two executives at

         18    Enron Broadband Services, to whom did you report?

         19    A.   Mr. Skilling.

09:07    20    Q.   Did you report at all to Mr. Lay, as well?

         21    A.   I reported to the office of the chairman, which

         22    consisted of Mr. Skilling and Mr. Lay.

         23    Q.   But Mr. Skilling was the main person with whom you

         24    interacted with a reporting basis?

         25    A.   That's correct.
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          1    Q.   How long had you known Mr. Skilling?

          2    A.   I think I met Mr. Skilling in 1990.

          3    Q.   What was your relationship like with Mr. Skilling

          4    while you worked at Enron?

09:07     5    A.   I had a good relationship with Mr. Skilling.

          6    Q.   During the time that you worked at Enron, would you

          7    characterize yourself as friends?

          8    A.   Yes.

          9    Q.   How would you describe -- based on your observation

09:08    10    of him from 1990 through the time when you left, how would

         11    you describe Mr. Skilling's management style at Enron?



         12    A.   Mr. Skilling was really engaged in the business.  He

         13    was very hands on, and he was also engaging when we talked

         14    about the business.

09:08    15    Q.   Can you give the jury an example of that engagement

         16    or hands-on style in the context, for example, of a

         17    transaction that you might go to him to talk about?

         18    A.   Almost any transaction of any size we would bring to

         19    Mr. Skilling to get his approval on.  And Mr. Skilling

09:08    20    always made it a point to understand the details of the

         21    transaction, understand what was in the transaction in

         22    terms of profit and loss and strategy for Enron.  But he

         23    also wanted to know what was in it for our customer on the

         24    other side.  And he wanted to make sure that, you know,

         25    this transaction made sense for both sides and that we
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          1    were doing it for the right reasons.

          2    Q.   Did you serve on any committees with Mr. Skilling and

          3    Mr. Lay while you were at Enron?

          4    A.   Yes.

09:09     5    Q.   Okay.  Can you tell the jury what committees you

          6    served on?  And I am going to approach and draw these

          7    names.  So run through just a list of the committees that

          8    you served on -- or at least the most meaningful ones.

          9    A.   The operating committee.

09:09    10    Q.   Okay.  What else?

         11    A.   The executive committee.

         12    Q.   Keep going.  I'll catch up with you.

         13    A.   The policy committee.

         14    Q.   And anything else?

09:09    15    A.   The performance review committees.

         16    Q.   Can we call that the PRC?

         17    A.   Yes.

         18    Q.   Any other committees that you can think of?

         19    A.   We also had a technology investment committee during



09:10    20    late 2000 and 2001.

         21    Q.   Let's run through each of those at least on some

         22    level.  First of all, I apologize for my scattered

         23    handwriting.  I should have been a doctor.

         24                    But the operating committee -- can you

         25    tell the jury what the operating committee was?
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          1    A.   The operating committee was a group of I would say

          2    around 20 or 25 senior executives at Enron -- 25 of the

          3    most senior executives at Enron.

          4    Q.   And what was the purpose of the operating committee?

09:10     5    A.   We met every Monday to provide everyone on the

          6    committee an update of what was happening in our

          7    respective business units and in our respective markets.

          8    Q.   Who typically -- you said it was every Monday?

          9    A.   Yes.

09:10    10    Q.   Where did the meetings take place?

         11    A.   They took place in the board room.

         12    Q.   Which was where?

         13    A.   It was on the 50th floor of the Enron building.

         14    Q.   Is that between -- is that the room that was between

09:11    15    Mr. Skilling and Mr. Lay's offices on the 50th floor?

         16    A.   Yes.

         17    Q.   Who typically ran those Monday morning meetings?

         18    A.   Mr. Skilling typically ran those.

         19    Q.   Was Mr. Skilling there every Monday?

09:11    20    A.   No.

         21    Q.   When he was not there, who would run the meetings?

         22    A.   Mr. Lay would generally run them when he wasn't

         23    there.

         24    Q.   You said that it was the top level business people

         25    essentially giving an update as to where they stood
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          1    relative to plan and performance for the quarter?

          2    A.   That's correct.

          3    Q.   How long did the meetings last?

          4    A.   They usually lasted an hour to an hour and a half.

09:11     5    Q.   Can you give the jury just a general sense --

          6    obviously, we're not going to talk about a particular

          7    meeting -- but a general sense as to what one of those

          8    meetings would have looked like?

          9    A.   Yes.  In the board room, there was a big circular

09:12    10    table.  So each of the members of the operating committee

         11    would sit around the table.  Generally, Mr. Skilling would

         12    start at, you know, his left side and ask the first

         13    executive for an update.  And we would typically talk

         14    about what was happening in the market.  If energy prices

09:12    15    were -- had gone up or gone down, we talked about what was

         16    happening in terms of market status.

         17                    We would generally talk about significant

         18    transactions that we were working on and where those stood

         19    and what -- the probability that those transactions might

09:12    20    get done.  And we would talk about where we stood with

         21    respect to meeting our plan numbers, hitting our numbers

         22    for the quarter.

         23    Q.   And the plan number, was that a budgeted number that

         24    was assigned to each business unit?

         25    A.   Yes.
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          1    Q.   Let's talk about the executive policy committee.  Is

          2    it right to join those two together, or should I have them

          3    broken out separately?

          4    A.   Well, I thought of them as essentially the same



09:13     5    committee.

          6    Q.   Okay.

          7    A.   The executive committee was what we called it

          8    earlier.  And then in mid to late 2000, Mr. Skilling and

          9    Mr. Lay streamlined it and changed the name of it to the

09:13    10    policy committee.

         11    Q.   By "streamlined it," made it smaller?

         12    A.   Made it smaller.

         13    Q.   When it was the executive committee, what did it

         14    consist of?

09:13    15    A.   It consisted of the 15 to 20 most senior executives

         16    of the company.

         17    Q.   What about when it was the policy committee?

         18    A.   More like 10 to 15.

         19    Q.   All right.  And did it cover generally the same

09:13    20    topics?

         21    A.   It did.  Most of the topics that we covered there

         22    were -- they weren't operational related.  They were

         23    policy related.  Things like compensation, how we're going

         24    to review employees, strategic direction of the company.

         25    So we didn't really talk about the day-to-day operations.
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          1    But we talked about the bigger picture, strategic and

          2    policy issues.

          3    Q.   How often did the executive -- were you on both the

          4    executive and the policy committee?

09:14     5    A.   Yes.

          6    Q.   How often did the executive and policy committee

          7    meet?

          8    A.   About once a quarter.

          9    Q.   Where were they typically held?

09:14    10    A.   Different places.  Most of the time we tried to get

         11    outside the building.  So we would often hold them in a

         12    conference room in a hotel.

         13    Q.   Was there -- from the period '99 through 2001, did --



         14    was there one person who led the meetings?  Was it various

09:14    15    people?

         16    A.   Mr. Skilling led the meeting most of the time.

         17    Mr. Lay was probably more involved in leading these

         18    meetings than he was the operating committee meetings,

         19    though.

09:14    20    Q.   Let's switch now to the PRC, which is the performance

         21    review committee.  Can you tell the jury a little bit

         22    about what the -- was it commonly referred to, by the way,

         23    within Enron as the PRC?

         24    A.   Yes.

         25    Q.   Can you tell the jury what the PRC was?
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          1    A.   Yes.  The way we evaluated all of the employees at

          2    Enron was twice a year we would -- we would have a meeting

          3    where committee members would evaluate each of those

          4    employees.  And we called that the PRC.

09:15     5                    The PRC I was on was responsible for

          6    evaluating primarily managing directors and

          7    vice-presidents, which were the two top tiers of Enron

          8    management.

          9    Q.   What was the -- what was the rating system?

09:15    10    A.   What we did was we took every employee in the group

         11    we were evaluating and put their names on cards and put

         12    them on the table and rated their performance one through

         13    five, with one being the best and five being not good.

         14    Q.   What would the ones typically get in terms of

09:16    15    compensation?  Would they be compensated better, worse?

         16    A.   Yes.  If you were -- the better performers would get

         17    paid more.

         18    Q.   What would happen to the people who were rated fives,

         19    typically?

09:16    20    A.   I think our policy was if you were rated a five you

         21    had six months to change your performance; otherwise, you



         22    would be fired.

         23    Q.   Who instituted the PRC?

         24    A.   Mr. Skilling did.

         25    Q.   And the PRCs you described, at least for the top
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          1    level people that you assisted in reviewing, were both

          2    Mr. Skilling and Mr. Lay involved in that?

          3    A.   Yes.

          4    Q.   Based on your experience with the PRC, what was the

09:16     5    most important criteria for judging an individual's

          6    performance?

          7    A.   We had a number of criteria.  But at the end of the

          8    day, if someone was responsible for generating income,

          9    they were going to be rated highly.

09:17    10    Q.   Let's go back to the executive committee, and let me

         11    direct your attention to the first part of 1999.  Do you

         12    recall participating in an executive committee meeting

         13    where the Enron stock price was a topic of conversation?

         14    A.   Yes.

09:17    15    Q.   Let's talk a little bit about the importance of the

         16    stock price at Enron.  First of all, was it, in your view,

         17    important at Enron?

         18    A.   Yes.

         19    Q.   Were people compensated in Enron stock?

09:17    20    A.   Yes.  I think everyone in the company received stock

         21    options as part of their compensation.

         22    Q.   Was the stock price displayed anywhere within the

         23    Enron building?

         24    A.   Yes.  Almost everywhere you went in the Enron

         25    building you were exposed to the stock price -- realtime
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          1    stock price.

          2    Q.   Can you give the jury some examples of where it might

          3    be?

          4    A.   One example is walking into the Enron building from

09:18     5    the garage, there was a podium that had Enron stock price.

          6    And it had current realtime prices for that as well as

          7    natural gas and electricity and other commodities.

          8                    In the lobby of the Enron building, there

          9    was a ticker that had the Enron stock price.  On most of

09:18    10    the elevators, there was a realtime posting of Enron stock

         11    price.  And on a lot of the floors, particularly the

         12    trading floors, you could always see the Enron stock

         13    price.

         14    Q.   Was the stock price important to Mr. Skilling, based

09:18    15    on your conversations with him?

         16    A.   Yes.

         17    Q.   Did Mr. Skilling have the stock price displayed in

         18    his office anywhere?

         19    A.   Yes, he did.

09:18    20    Q.   Can you tell the jury where in his office he had it

         21    displayed?

         22    A.   On the credenza, on the cabinet behind Mr. Skilling's

         23    desk, he had a Bloomberg terminal.  And that terminal had

         24    the Enron stock price posted on that on a realtime basis.

         25    Q.   Can you tell the jury what a Bloomberg terminal is?
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          1    A.   A Bloomberg terminal is -- Bloomberg is the name of

          2    the company that provides market data through their

          3    Bloomberg terminal.  And you can buy a subscription to it.

          4    And they put this terminal on your desk, and you can call

09:19     5    up really any -- almost any stock or any commodity or any

          6    market that's traded in the world and get instantaneous



          7    access to it.  So it's a big information superhighway.

          8    Q.   Let's turn back to that executive committee meeting

          9    in the first part of 1999.  First of all, was -- who led

09:19    10    the discussion relative to the stock price at that

         11    meeting?

         12    A.   Mr. Skilling.

         13    Q.   Was Mr. Lay also present?

         14    A.   I think Mr. Lay was present, yes.

09:19    15    Q.   Can you tell the jury what Mr. Skilling said about

         16    the stock price at that meeting?

         17    A.   Mr. Skilling began talking about how Enron stock is

         18    traded and the price earnings multiple that the market had

         19    assigned to Enron stock.  And at the time, he said Makar

09:20    20    (phonetic) multiple is about 25 right now.  And it's based

         21    on -- based on our earnings of -- whatever they were -- $2

         22    a share, we're getting about $50.

         23                    Mr. Skilling went on to say that for us to

         24    grow that we either have to -- for us to grow the Enron

         25    stock price we either have to increase earnings and
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          1    increase the rate of growth of our earnings or we have to

          2    increase this multiple.

          3                    And he went on to say that he thought that

          4    we were doing about all we can in terms of earnings, and

09:20     5    that if we were going to substantially increase the stock

          6    price, we had to find a way to increase the multiple.  And

          7    he went so far as to say, "There ain't no more 'E' in the

          8    earnings."

          9                    And he wanted to get the buy in of the

09:21    10    group to focus more resources on parts of the business

         11    that could exhibit high growth and expand a multiple.

         12    Q.   Did Mr. Skilling mention what parts of the business

         13    might be able to grow the multiple?

         14    A.   Yes.  He said that he would like to consider putting

09:21    15    more resources into EES and EBS.



         16               MR. BERKOWITZ:  Chris, could you put up EBS

         17   Demo 3.

         18               And, Judge, this is just for demonstrative

         19   purposes.

09:21    20   BY MR. BERKOWITZ:

         21    Q.   Let's walk through that conversation a little bit.

         22    And these numbers are very general; correct, Mr. Rice?

         23    A.   Yes.

         24    Q.   This is -- these are hypothetical figures up there to

         25    help you talk about what the multiple is?
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          1    A.   Yes.

          2    Q.   You said that at the -- during the meeting

          3    Mr. Skilling said that he got all the "E" he could get out

          4    of the stock, which is the middle column, the earnings per

09:21     5    share?

          6    A.   Yes.

          7    Q.   And can you, using this chart, explain how the

          8    multiple -- what the multiple is and how that might

          9    increase the stock price?

09:22    10    A.   Yes.  A stock analyst will look at the future

         11    prospects of a company that they're evaluating.  And

         12    generally they will consider future growth rates and -- in

         13    earnings and the reliability of those earnings.

         14                    And if they view the company as being a

09:22    15    high growth company, generating earnings that they can

         16    count on and growing and growing stable -- and growing

         17    stably -- I don't know if that's a word -- but reliably,

         18    they will put a higher multiple on it.

         19                    And if they view the company as growing

09:22    20    extremely fast or its prospects growing extremely fast,

         21    the multiple would get higher, which means the stock price

         22    at the same level of earnings will be higher.

         23    Q.   What did Mr. Skilling, again, say he wanted to try



         24    and do to increase the multiple of the stock, which would

         25    have the effect of increasing the stock price?
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          1    A.   Mr. Skilling said that he wanted to substantially

          2    increase the value of Enron stock price and to do that we

          3    had to expand the multiple, we had to make the multiple

          4    bigger.

09:23     5    Q.   And what business units, again, did he talk about

          6    using?

          7    A.   EES and EBS.

          8    Q.   And EES is Enron Energy Services, also known as the

          9    retail business?

09:23    10    A.   Yes, that's correct.

         11               MR. BERKOWITZ:  You can take that down, Chris.

         12   BY MR. BERKOWITZ:

         13    Q.   And the first part of 1999, can you remind the jury

         14    where it was you were working, Mr. Rice?

09:23    15    A.   The first part of 1999 I was working in Enron Capital

         16    and Trade.

         17    Q.   After the -- after this executive committee -- at

         18    some point after this executive committee meeting, did

         19    Mr. Skilling approach you about taking a new job -- around

09:24    20    the time of the meeting?

         21    A.   Yes, he did.

         22    Q.   When did that occur?

         23    A.   Mr. Skilling and I went to breakfast at the

         24    Houstonian Hotel.  I think the date was June 8 of 1999.

         25    Q.   What did -- and how do you remember the date?  Did

                                                                     2741

Direct-Rice-By Mr. Berkowitz



          1    you have a calendar that you used to refresh your

          2    recollection?

          3    A.   Yes.

          4    Q.   What did Mr. Skilling say to you during that

09:24     5    breakfast meeting in June of 1999?

          6    A.   Mr. Skilling told me that he was going to take

          7    Enron -- it was communications at the time, EBS core.  And

          8    he was going to make it a core Enron business.  And he

          9    wanted someone with a long history and experience at Enron

09:24    10    Capital and Trade to move over to that business and help

         11    run it.

         12    Q.   So when you say "take it core," was it -- was it

         13    part -- was it one of those four businesses when

         14    Mr. Skilling approached you, or was it going to be one of

09:24    15    those four businesses?

         16    A.   It was going to be one of those four businesses.

         17    Q.   And he wanted somebody with some Enron experience to

         18    go in and help run it?

         19    A.   Yes.

09:25    20    Q.   Was it -- was that business part of a merger, or was

         21    it not part of Enron?

         22    A.   No.  Enron Broadband at that time had been started

         23    within Portland General, which was a subsidiary of Enron.

         24    But prior to the middle of 1999, the strategy was to build

         25    it up and to probably sell it or to take it public so that
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          1    it wouldn't necessarily be a core business.  It would

          2    really be more of an investment by Enron.

          3    Q.   Did you ultimately accept Mr. Skilling's offer?

          4    A.   Yes.

09:25     5    Q.   When did you begin working at EBS?

          6    A.   Around July 1 of 1999.

          7    Q.   Did EBS have offices in different parts of the

          8    country?



          9    A.   Yes.  At that time, the EBS headquarters were

09:25    10    actually in Portland, Oregon.

         11    Q.   Did it also have offices in Houston?

         12    A.   Yes.

         13    Q.   Any other major offices that you can think of?

         14    A.   Not that I can think of.

09:26    15    Q.   Okay.  And your offices remained in Houston; is that

         16    correct?

         17    A.   Yes.  I stayed in Houston.

         18    Q.   Was Mr. Skilling involved in the development of EBS

         19    during '99 and early 2000?

09:26    20    A.   Yes, he was.

         21    Q.   Was he involved in efforts to market the EBS

         22    buildings to the investing public during that time?

         23    A.   Yes.

         24    Q.   During the time that you worked at EBS, did Enron

         25    invest over a billion dollars in that company?
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          1    A.   Yes.

          2    Q.   You mentioned that EBS was one of the companies that

          3    Mr. Skilling wanted to use to grow the multiple.  Did it

          4    work?

09:26     5    A.   I think so.

          6    Q.   All right.  Was a -- was the EBS -- was an EBS

          7    gradually rolled out at an analyst conference?

          8    A.   Yes.  At the 2000 analyst conference, we rolled out

          9    the EBS strategy.

09:27    10    Q.   And just at a high level, what was the strategy that

         11    was rolled out or presented for the analysts at the 2000

         12    analyst conference?

         13    A.   The strategy that we rolled out at the 2000 analyst

         14    conference was that we were going to focus on creating an

09:27    15    Enron Capital and Trade that -- like business within the

         16    telecommunications business, that they -- a trading and

         17    intermediation business that would create a market for



         18    bandwidth and would look very similar to what we were

         19    doing in the energy business.

09:27    20    Q.   Was that conference held at the beginning of the

         21    year, the end of the year 2000?

         22    A.   It was held in January of 2000.

         23    Q.   Did you participate in the presentation?

         24    A.   Yes.

         25    Q.   Was that a presentation about a lot of Enron's
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          1    different businesses?

          2    A.   Yes.  The presentation was an all-day presentation,

          3    and each of the Enron businesses gave a presentation.

          4    Q.   Was EBS featured at all in any meaningful way, or was

09:27     5    it just one of the general businesses that was discussed?

          6    A.   Well, it was just one of the general businesses that

          7    was discussed.

          8    Q.   What happened to the stock that day?

          9    A.   It went up from around $50 a share to $65 a share.

09:28    10    Q.   Was that a large increase for Enron?

         11    A.   Yes.

         12    Q.   What -- in terms of the number of outstanding shares

         13    of stock, how big an increase in the market value of Enron

         14    did that increase indicate?

09:28    15    A.   That's probably around a 12- to $14 billion in

         16    increase in market cap at Enron.

         17               MR. BERKOWITZ:  Chris, can you put that up --

         18   Number 3.

         19   BY MR. BERKOWITZ:

09:28    20    Q.   Did Enron make any more earnings at the analyst

         21    conference that particular day?  Did its earnings go up?

         22    A.   No.

         23    Q.   How did the stock increase?  You said 10 to $12, 10

         24    to $15?

         25    A.   Yes.
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          1    Q.   What happened?

          2    A.   The multiple got bigger that day.

          3    Q.   And that's because the market valued the stock as

          4    more of a growth company, perhaps?

09:29     5    A.   I think that the market viewed it as more of a growth

          6    company.

          7    Q.   Okay.  Let's --

          8               MR. BERKOWITZ:  Chris, can you put up EBS

          9   Demo 4.

09:29    10   BY MR. BERKOWITZ:

         11    Q.   Did EBS report -- Enron reported its financial

         12    performance as a corporation on a quarterly and annual

         13    basis; correct?

         14    A.   Yes.

09:29    15    Q.   Did EBS also on a quarterly and annual basis break

         16    out its financial performance in some detail?

         17    A.   Yes.

         18    Q.   And did Enron at any time urge the marketplace to

         19    value EBS as a portion of Enron stock price?

09:29    20    A.   Yes.

         21    Q.   Would there be times when Mr. Skilling and you

         22    publicly state what portion of the stock price you

         23    believed was attributable to the EBS portion of the

         24    business?

         25    A.   Yes.  There were times that we talked about what the

                                                                     2746

Direct-Rice-By Mr. Berkowitz

          1    value of EBS was within the overall value of Enron Corp.

          2    Q.   Based on your experience at Enron as the chief



          3    executive officer and participating in these various

          4    presentations, did you believe that the market generally

09:30     5    followed EBS as a stand-alone business unit and judged its

          6    performance separately and along with considering Enron's

          7    performance?

          8    A.   Yes, I think so.

          9    Q.   Did Enron communicate to the investing public certain

09:30    10    financial performance targets or benchmarks for EBS?

         11    A.   Yes.

         12    Q.   Of the various benchmarks and targets that EBS told

         13    to the public, do you have a view as to what was the most

         14    important?

09:30    15    A.   I viewed our IBIT target, our earnings target, as the

         16    most important.

         17    Q.   And why is that?

         18    A.   Because it's really the all encompassing, overall

         19    measure of how we were doing.

09:31    20    Q.   You used the term "IBIT."  Can you -- is that

         21    E-B-I-T, I-B-I-T?

         22    A.   Yes.  It's EBIT, which means earnings before interest

         23    and taxes.  But we also used IBIT, which is income before

         24    interest and taxes.  But we used those interchangeably.

         25    They meant the same things to us.
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          1    Q.   So when the jury hears EBIT or IBIT, it essentially

          2    means the earnings --

          3    A.   That was -- yeah.  That was the earnings number that

          4    we had as a business unit to focus on.

09:31     5    Q.   All right.  To quote Mr. Ramsey, I'd like to use a

          6    pedagogical device to help explain EBIT to the jury, which

          7    is EBS Demo 2.

          8                    All right.  Mr. Rice, would it help you to

          9    explain EBIT to the jury -- in the most general sense, to

09:31    10    use a hypothetical company?



         11    A.   Sure.

         12    Q.   Can you, using this demonstrative, explain to the

         13    jury what EBIT is and how somebody would calculate it in a

         14    company that -- a hypothetical company?

09:32    15    A.   Yes.  Some of the key terms here are -- let's start

         16    at the top and talk about revenues.  And in Shoes and

         17    Belts, Inc., for this quarter, they sold $6,000 in shoes

         18    and $4,000 in belts.  That's called revenues.  And that's

         19    just the amount of shoes and belts they sold in terms of

09:32    20    dollars.

         21                    Now, those shoes and belts cost the

         22    company money from their suppliers.  And the cost of those

         23    sales, simply the shoes and belts, was $5,000.  So the

         24    term that we used at Enron that's analogous to that is

         25    "gross margin."  So just the pure margin from the sales of

                                                                     2748

Direct-Rice-By Mr. Berkowitz

          1    the shoes minus the cost of those shoes would be

          2    considered gross margin.

          3    Q.   Would that be your profit or your earnings, or is

          4    there something else that needs to be taken into account?

09:33     5    A.   No.  There's other things that need to be taken into

          6    account.  Because our shoes and belts store has a store we

          7    have to pay rent on.  We have to pay people to work there.

          8    We have to buy supplies.  Those are essentially operating

          9    expenses.  And we have to subtract those before we get to

09:33    10    our pretax profit number, or our IBIT number or EBIT

         11    number.

         12                    So in this case, we spent $3,000 to pay

         13    people, to pay for their benefits, to pay rent, to pay for

         14    supplies and things like that.  And our EBIT is $2,000.

09:33    15    Q.   So your EBIT would essentially be your sales minus

         16    how much it cost to acquire those goods, minus whatever it

         17    cost you to run the business?

         18    A.   Correct.

         19               MR. BERKOWITZ:  You can take that down.



09:33    20   BY MR. BERKOWITZ:

         21    Q.   What if your expenses were higher than what you were

         22    making selling your product?  What would happen then?

         23    A.   Your EBIT would be negative.  You would have a loss.

         24    Q.   And during the time that you were at EBS, was that --

         25    on a quarter-to-quarter basis, typically what EBS showed?
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          1    A.   Yes.  We showed a loss I think every quarter.

          2    Q.   Was that because your -- is that based on the fact

          3    that you didn't have a lot of revenues?  You had a high

          4    cost structure or combination of both?

09:34     5    A.   It would be because we didn't have a lot of revenues

          6    and we were spending more money than we were bringing in

          7    in revenues, yes.

          8    Q.   Let's spend some time now talking about the financial

          9    performance of EBS from the first half of 2000 and 2001.

09:34    10    We'll start with the year 2000.  Did EBS have a target or

         11    benchmark that it told the market it was trying to achieve

         12    for the year 2000?

         13    A.   Yes.

         14    Q.   What was that target or benchmark that -- from an

09:34    15    EBIT standpoint you told the market you were trying to

         16    hit?

         17    A.   A loss of $60 million was our EBIT target for the

         18    year 2000.

         19    Q.   Was it important, in your view, Mr. Rice, to achieve

09:35    20    that target?

         21    A.   Yes.

         22    Q.   Why?

         23    A.   Because that was -- that was the primary target that

         24    we had.  It was how we demonstrated to the market that we

         25    were doing what we said we were going to do.  And it was
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          1    also part of the bigger Enron picture.  There was a lot of

          2    pressure within Enron to hit your targets.  Because if you

          3    didn't hit it, then somebody else -- one of the other

          4    business units had to make that up.

09:35     5    Q.   Well, but, I mean, Enron was a billion-dollar

          6    corporation.  We're talking about a $60 million loss.  Why

          7    was that target important for that particular business

          8    unit?  Could you explain that to the jury?

          9    A.   Yes.  We were trying to get Wall Street to evaluate

09:36    10    Enron Broadband Services independent of the rest of the

         11    corporation.  So it was important to have separate numbers

         12    to hit and then be able to hit those so that we could

         13    demonstrate that we were making progress towards building

         14    the business that we're asking them to evaluate.

09:36    15    Q.   Was the goal to ramp up eventually towards

         16    profitability over the next several years?

         17    A.   Yes.

         18    Q.   Let's talk -- let's focus on the year 2000.  Did EBS

         19    report ultimately a loss of $60 million?

09:36    20    A.   Yes, it did.

         21    Q.   So it hit its target that it articulated to

         22    Wall Street?

         23    A.   Yes.

         24    Q.   Were -- was it -- how would you describe how easy it

         25    was to do that?  Was it easy?  Was it a struggle?
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          1    A.   It was a struggle every quarter to hit our quarterly

          2    numbers, and it was a struggle to hit the $60 million loss

          3    at the end of the year.

          4    Q.   Did the revenues or gross margin -- did you get --



09:36     5    let's -- you said quarters.  Were there quarterly targets,

          6    as well, towards reaching that ultimate $60 million loss?

          7    A.   Yes.

          8    Q.   And those numbers were reported quarterly to the

          9    analysts?

09:37    10    A.   Yes.

         11    Q.   Let's go -- was one -- one mechanism, Mr. Rice, did

         12    EBS use the assistance of a company called LJM to help get

         13    its quarterly and annual target for the year 2000?

         14    A.   Yes.

09:37    15    Q.   Can you tell the jury what LJM was during that time

         16    period?

         17    A.   LJM was a partnership that was run by -- or our CFO,

         18    Andy Fastow, was the general partner of that partnership.

         19    Q.   Did -- when did you first hear about a -- the company

09:37    20    or a company called LJM?

         21    A.   In the middle of 1999.

         22    Q.   So around the time you were transitioning over to

         23    EBS, in that general time period?

         24    A.   That's correct.

         25    Q.   How did you hear about it?
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          1    A.   Mr. Baxter, who was the head of corporate development

          2    for Enron -- and actually, at this time, he may have been

          3    the head of Enron Capital and Trade -- came into my office

          4    and said, "You're not going to believe what Andy Fastow

09:38     5    was doing."  And he explained what LJM was and that

          6    Mr. Fastow was the general partner.

          7    Q.   Can you -- what did he explain to you LJM was?

          8    A.   That it was a partnership that Mr. Fastow had formed

          9    and it was going to do transactions with Enron.

09:38    10    Q.   Was Mr. Baxter a friend of yours?

         11    A.   Yes.

         12    Q.   Was he a friend of Mr. Skilling's?



         13    A.   Yes.

         14    Q.   Did Mr. Baxter say anything about whether he had

09:38    15    spoken with Mr. Skilling about this idea?

         16    A.   Yes.  Mr. Baxter was a very vocal person, and he said

         17    that he had complained to Mr. Skilling about the existence

         18    of LJM.  And he went on to say that Mr. Skilling was going

         19    to allow it to proceed.  And Mr. Baxter even asked if I

09:39    20    would call Mr. Skilling and complain.

         21    Q.   Did you?

         22    A.   Yes.

         23    Q.   Did you complain because Mr. Baxter wanted you to or

         24    because -- did you also think it was a bad idea?  I mean,

         25    did you do it because you thought it was a bad idea or
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          1    just someone was telling you to complain?

          2    A.   Well, I did it because I thought it was a bad idea.

          3    And I did not understand why we would do that.

          4    Q.   Did you call Mr. Skilling around that time period?

09:39     5    A.   Yes.

          6    Q.   That was over the phone?

          7    A.   That was over the phone.

          8    Q.   Anybody else on the phone?

          9    A.   Not that I know of.

09:39    10    Q.   What during that conversation did you say to

         11    Mr. Skilling and did he say in response about LJM?

         12    A.   I expressed to Mr. Skilling that I had heard about

         13    LJM and what it was.  And I said, "I don't understand why

         14    we would do something like that."

09:40    15                    Mr. Skilling explained to me that it was

         16    something that would facilitate getting transactions done,

         17    that we needed to do it so that we weren't being stuck by

         18    the banks at the last minute to get transactions done, and

         19    that he felt like it was an important thing for Enron to

09:40    20    do.

         21    Q.   Did you agree with him?



         22    A.   I didn't -- no, I didn't agree with him.  I thought

         23    that it looked -- I thought it looked goofy.

         24    Q.   Did you have any other conversation with him during

         25    that time period about LJM?
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          1    A.   Not that was really any different than that, that I

          2    recall.

          3    Q.   Now, let's move forward.  You're now the chief -- or

          4    you're now one of the top two people at EBS.  You were

09:40     5    struggling to make your numbers second quarter of 2000.

          6    Do you use -- does your business unit use LJM in order to

          7    help hit your numbers?

          8    A.   Yes.

          9    Q.   Can you explain to the jury what you did with LJM in

09:41    10    order to help achieve your quarterly numbers?

         11    A.   We sold part of our dark fiber to LJM the second

         12    quarter of 2000.

         13    Q.   Dark fiber, that's the fiber that's underground?  It

         14    wasn't lit?

09:41    15    A.   That's correct.

         16    Q.   As part of your business model, had EBS sold dark

         17    fiber over the past year or so to help generate revenues?

         18    A.   Yes.  We sold dark fiber from time to time.

         19    Q.   Was that one of your core profit and loss centers,

09:41    20    just so we're clear?

         21    A.   I did not view selling dark fiber as a core

         22    capability.  And it wasn't included as part -- as a

         23    strategic thing for us to do.

         24    Q.   What was the size of the sale of dark fiber to LJM in

         25    the second quarter of 2000?
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          1    A.   The -- I think the sale was in the 90- to $100

          2    million range.

          3    Q.   What was the gross margin, approximately, that came

          4    from that?

09:42     5    A.   I think it was $55 million.

          6    Q.   Was that a large component or the bulk of your gross

          7    margin for that particular quarter?

          8    A.   Yes.

          9    Q.   Why did you sell it to LJM as opposed to -- well,

09:42    10    let's go back.  You had sold dark fiber -- "you" being

         11    EBS -- over the course of the previous year or so.  Who

         12    were some of the customers who bought the dark fiber

         13    before the second quarter of 2000?

         14    A.   I'm not sure who actually bought it.  But companies

09:42    15    like Global Crossing, Quest, Level 3, other

         16    telecommunications companies were companies that we would

         17    do dark fiber transactions with.

         18    Q.   And those were companies that might actually use the

         19    dark fiber in their business?

09:42    20    A.   Yeah.  They were companies that were building fiber

         21    networks and would use the dark fiber in their business to

         22    build a network.

         23    Q.   Was LJM in the business of dark fiber or

         24    telecommunications, that you know about?

         25    A.   No.
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          1    Q.   Why did you sell 90- to $100 million worth of dark

          2    fiber to LJM in the second quarter of 2000?

          3    A.   Because we couldn't find anyone else that would buy

          4    it for more than what we had in it.

09:43     5    Q.   What had happened to the market for dark fiber during

          6    that time period?



          7    A.   It had started to deteriorate.

          8    Q.   And so you were able to sell it to LJM for, you said,

          9    a gross margin of about 55 million?

09:43    10    A.   I think it was around a $55 million gain on it, yes.

         11    Q.   Without that transaction, Mr. Rice, do you believe

         12    that EBS would have achieved its target for that

         13    quarter -- second quarter?

         14    A.   No.

09:43    15    Q.   Let's turn to the third quarter of 2000.  Did EBS

         16    achieve its EBIT target for that quarter?

         17    A.   Yes, we did.

         18    Q.   Were there any significant revenues or gross margins

         19    generated from trading intermediation?

09:44    20    A.   No.

         21    Q.   From content services?

         22    A.   No.

         23    Q.   What was the largest single contributor, if you will,

         24    to the earnings or the gross margin for the third quarter

         25    of 2000?
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          1    A.   A gain in our investment portfolio.

          2    Q.   Let's talk a little bit about investment portfolio.

          3    And explain to the jury what that was.

          4    A.   Within EBS and even in other parts of Enron corp, we

09:44     5    would make investments in companies that we felt had

          6    upside potential in their value.  And at EBS, we made

          7    investments in maybe 8 or 10 companies during the '99 to

          8    2000 time period.  And as those -- the value of those

          9    investments went up, we would book that gain as part of

09:45    10    our income.

         11    Q.   In the third quarter of 2000, was there a

         12    particularly large gain in one of those investments?

         13    A.   Yes.  We made an investment in a company called

         14    Avici, which had a new technology for internet routers.



09:45    15    And our $15 million investment by the third quarter of

         16    2000 was worth around 175- or $180 million.

         17    Q.   Was -- did EBS report -- was EBS required to report

         18    that dramatic increase as earnings in the quarter in which

         19    it was gained?

09:45    20    A.   It's my understanding that we were required to, yes.

         21    Q.   Did you have a concern about reporting that much

         22    income in that particular quarter?

         23    A.   I was concerned that the value of that investment

         24    portfolio, and in particular that investment, would go

         25    down in the future and that we would have to report a loss
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          1    because of that.

          2    Q.   Why were you concerned that that one might go down?

          3    Would you explain to the jury a little bit about that

          4    investment?

09:46     5    A.   Well, as I said, it was an investment that we

          6    invested $15 million and during the year or so before

          7    that.  It went public in the third quarter of 2000, and

          8    the stock price went through the roof.  And I believed

          9    that given what we were seeing with the entire telecom

09:46    10    market beginning to deteriorate, that there was a real

         11    potential that the value of that investment would drop in

         12    the near future.

         13    Q.   And did it, in fact, drop in the near future,

         14    Mr. Rice?

09:46    15    A.   Yes.

         16    Q.   Over the next six months was there a dramatic

         17    decrease in the stock price of Avici?

         18    A.   Yes.  It went from around $170 a share, I think, to

         19    $25 a share within six months.

09:47    20    Q.   Did EBS report those losses?

         21    A.   No.

         22    Q.   How was it able to avoid reporting -- well, first of

         23    all, did you recognize the revenue from the run up to 170,



         24    160 -- 170 range?  Did you -- did you record in the third

         25    quarter of 2000 the profit associated with that run up to
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          1    a high point in stock?

          2    A.   Yes.

          3    Q.   But you didn't report the losses in EBS?

          4    A.   No.  When it dropped, we didn't record any losses.

09:47     5    Q.   Can you explain to the jury how that was done?

          6    A.   We hedged the investment.

          7    Q.   Let's talk -- okay.  Let's talk about a hedge.  A

          8    hedge is something that is legitimate to do; correct,

          9    Mr. Rice?

09:47    10    A.   Yes.  A hedge is a financial tool that allows you to

         11    lock in the value of the stock.  And in this case, lock in

         12    the gain.

         13    Q.   And can you just give the jury a hypothetical or

         14    general explanation, putting aside Avici for a moment, of

09:48    15    what might be a legitimate hedge that somebody would enter

         16    into in order to do that, to lock in your gain?

         17    A.   Yeah.  If I had GE stock and it went up to -- went

         18    from 50 to $60, I might want to lock it in at $60 so that

         19    if it dropped I wouldn't lose that money.  So I can enter

09:48    20    into a hedge with a third party, an investment bank or

         21    someone.

         22                    I would have to pay them.  It's almost

         23    like an insurance premium to pay them to guarantee that

         24    when I do sell the stock, I will get the $60.  So with an

         25    investment like GE, that hedge may not be that expensive.
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          1    It's going to be determined based on how long a term I

          2    want to hedge that for and how risky it's viewed that that

          3    investment is.

          4    Q.   Okay.  Let's go back to the Avici stock that had run

09:49     5    up.  And you were concerned about it going down.  So as a

          6    smart businessman, you wanted to see what you could do

          7    about hedging that or locking that in?

          8    A.   Yes.

          9    Q.   Was there a -- well, first of all, were there any

09:49    10    restrictions on the stock that you held that might make it

         11    difficult for you to hedge that stock?

         12    A.   Yes.  We could have sold the stock and locked in our

         13    gain.  But because we were one of the early big investors

         14    in Avici, we were precluded -- we were not allowed to sell

09:49    15    our stock in what they call a lock up provision in our

         16    agreement with them.  So we couldn't just sell and take

         17    the money and be happy with the gain because we were

         18    precluded from selling the stock.

         19    Q.   Was there a -- was there a third part?  Did you have

09:50    20    a conversation with anybody about hedging the stock?

         21    A.   Yes.  Kevin Garland was the gentleman who managed our

         22    investment portfolio.  And when we saw that we were taking

         23    income on that investment, he and I had a conversation

         24    about the risk, that the investment would go down in

         25    value.  And he told me that there was a way to hedge it,
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          1    and he explained it.  And I said, "Great, I think we

          2    should do that."

          3    Q.   What did he explain to you was the way to hedge it?

          4    A.   He said through LJM and what -- what was called the

09:50     5    Raptor structure we could essentially transfer that risk

          6    to LJM and Raptor.

          7    Q.   Was it going to cost you anything that you know

          8    about?



          9    A.   It didn't -- it didn't cost us anything that I know

09:50    10    of.

         11    Q.   Did you do that?  Did you say, "Great, let's do

         12    that"?

         13    A.   I did say, "Yes."  I said, "Great, let's do that.

         14    Let's do that now."

09:50    15    Q.   Did -- was there any third party that you believe you

         16    could have hedged that investment with in the third

         17    quarter of 2000?

         18    A.   No.  I don't think there was a third party that would

         19    have taken that risk.  And certainly if there was, it

09:51    20    would have been very, very, very expensive.

         21    Q.   Can you explain that to the jury?

         22    A.   Yeah.  The reason that it would have been difficult

         23    to hedge that with an independent third party is because

         24    the stock was a brand-new stock.  It had no trading

         25    history at all.  It had only gone public literally a month
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          1    or so before that.

          2                    And because all of the early investors

          3    were precluded from selling, there was really no market

          4    for the stock.  And it was perceived as being risky.  So

09:51     5    to have someone -- a third party hedge that for you,

          6    you're essentially saying you're going to have to make a

          7    big investment if this stock doesn't go down.

          8                    And a reasonable third party would say,

          9    "The only way I'll do that is if you pay me a lot of money

09:52    10    with that insurance policy."

         11    Q.   Do you have a view as to -- a general range as to

         12    what the insurance policy would have cost you to do a

         13    hedge with a true third party?

         14               MR. HOLSCHER:  Your Honor, I object.  I think

09:52    15   this is getting into the area of expert testimony.  If he

         16   wants to answer, we'll respond.



         17               THE COURT:  Do you have any foundation you can

         18   lay to provide a basis for his answer?

         19               MR. BERKOWITZ:  I can certainly try, Your

09:52    20   Honor.

         21               THE COURT:  All right.

         22   BY MR. BERKOWITZ:

         23    Q.   Mr. Rice, had you been involved in hedging

         24    transactions during much of your time at Enron?

         25    A.   Yes.

                                                                     2763

Direct-Rice-By Mr. Berkowitz

          1    Q.   Do you believe that -- had you priced various hedges

          2    for various transactions over the course of the -- your

          3    tenure at Enron?

          4    A.   Yes.

09:52     5    Q.   Can you tell the Court and the jury a little bit

          6    about the experience that you had?

          7    A.   Well, I am not -- my experience is related really to

          8    pricing options which can be used as a hedge.  And the

          9    value of an option is related to price of the stock or the

09:53    10    commodity that you are going to hedge, the term of the

         11    option and the volatility, which is really how much the

         12    stock or the commodity moves in price on a daily basis.

         13    Q.   Let me ask you this, Mr. Rice:  Do you feel that you

         14    have a good faith basis, based on your experience in

09:53    15    the -- your knowledge of Avici and the market for those

         16    stocks during that time period, to give an approximate

         17    value as to how much it might have cost to hedge Avici?

         18    A.   Yes.  I feel I know enough to say it would have cost

         19    millions to hedge our position in Avici.

09:53    20               MR. HOLSCHER:  Your Honor, I don't want to

         21   interrupt the testimony further.  Just point out that I

         22   don't believe he has a basis for knowledge of what the

         23   hedge would have cost in the market.

         24               THE COURT:  Did you try to find a third party

         25   who would --
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          1               THE WITNESS:  I did not.

          2               THE COURT:  So what do you base that on?

          3               THE WITNESS:  Just based on my knowledge of how

          4   options are priced and my knowledge of this particular

09:54     5   stock.

          6               THE COURT:  All right.  The objection is

          7   overruled.

          8   BY MR. BERKOWITZ:

          9    Q.   And why didn't you go to the marketplace to try and

09:54    10    do it when Mr. Garland came to you and talked to you about

         11    it?  Did he talk about other third parties?

         12    A.   Well, Mr. Gerald told me that he didn't believe there

         13    was a third party that would step up to hedge that.

         14    Q.   All right.  Without -- well, and the Avici gain

09:54    15    was -- that was locked in, that was the largest

         16    contributor to the third quarter gross margin for third

         17    quarter 2000?

         18    A.   Yes.

         19    Q.   Let's go to the fourth quarter of 2000, Mr. -- and

09:54    20    one final question.  To the best of your knowledge, did it

         21    cost anything to put Avici into the Raptor structure?

         22    A.   To the best of my knowledge, it did not cost EBS

         23    anything.

         24    Q.   And what, in fact, happened to the shares of Avici

         25    over the next six to nine months?
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          1    A.   They dropped significantly.



          2    Q.   Fourth quarter 2000, was EBS able to -- that's the

          3    end of the year; right?  The fourth quarter is the last

          4    quarter?

09:55     5    A.   Yes.

          6    Q.   And EBS made its numbers for the year, the loss of 60

          7    million?

          8    A.   Yes.

          9    Q.   Did -- what was the largest contributor to gross

09:55    10    margin in the fourth quarter of 2000, if you know?

         11    A.   It was the sale of revenues from our content to

         12    delivery business.

         13    Q.   So that second box up there, the profit and loss

         14    center, was content services.  And there was a sale of

09:55    15    future revenue associated with that?

         16    A.   Yes.

         17    Q.   So you weren't selling movies, I take it?

         18    A.   No.  We hadn't sold any movies at that time.

         19    Q.   Let's talk a little bit about that business.  Was

09:55    20    there a contract that was entered into in 2000 associated

         21    with that business?

         22    A.   Yes.

         23    Q.   Can you tell the jury just generally what that was?

         24    A.   We entered into a 20-year agreement with Blockbuster

         25    that called for Blockbuster to provide us movies through
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          1    their relationships with movie studios.  It required EBS

          2    to develop the video-on-demand network to play and deliver

          3    those movies to homes.

          4    Q.   How -- did you view that as a significant event in

09:56     5    the life of EBS, the entering a new Blockbuster contract?

          6    A.   Yes, I did.

          7    Q.   Can you tell the jury why?

          8    A.   The Blockbuster contract gave us instant credibility

          9    in terms of being able to acquire content or a content

09:56    10    delivery business.  The two key things to make that



         11    business work, in addition to the network itself, is

         12    movies that people want to watch.  And Blockbuster brought

         13    that because they -- we all know they have relationships

         14    with movie studios and could get access to these movies.

09:57    15                    And then we also needed a distribution

         16    network.  We needed to be able to get to a lot of people

         17    that would want to buy those movies.  If you have the

         18    movies, it's a lot easier to get people to sign up for

         19    your service.  And so I viewed the Blockbuster contract as

09:57    20    a really important part of our content delivery business.

         21    Q.   And what you did in the fourth quarter to help get

         22    your numbers was you sold future revenues to a future

         23    money you were going to make in order to make your numbers

         24    in the quarter -- fourth quarter of 2000?

         25    A.   That's correct.

                                                                     2767

Direct-Rice-By Mr. Berkowitz

          1    Q.   Did that -- do you remember approximately the dollar

          2    amount of the sale?

          3    A.   I know the gross margin on the sale was around

          4    $53 million.

09:57     5    Q.   And that wasn't as a result of selling movies but

          6    selling the future profits you were going to make from

          7    selling movies?

          8    A.   That's correct.

          9    Q.   Was there a nickname associated with that transaction

09:58    10    structure?

         11    A.   Yes.

         12    Q.   What was that nickname?

         13    A.   It was called Braveheart.

         14    Q.   Throughout the year 2000, Mr. Rice, was any money

09:58    15    made from -- or any gross margin made on a quarterly basis

         16    from the bandwidth and trading intermediation portion of

         17    the business?

         18    A.   Not any significant things.  There were some



         19    transactions that I think made some money.  But overall,

10:14    20    no.

         21               THE COURT:  All right.  We're going to take our

         22   morning recess.  We'll stand in recess for 15 minutes,

         23   ladies and gentlemen.

         24                 (A recess was had at 9:58 a.m.)

         25             (The following was had before the jury)
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          1               THE COURT:  Mr. Berkowitz, you may continue.

          2               MR. BERKOWITZ:  Thank you, Your Honor.

          3   BY MR. BERKOWITZ:

          4    Q.   So, Mr. Rice, to summarize, how was the business

10:14     5    performing, in your estimation, during the year 2000?  Was

          6    it doing what you had expected and portrayed to the

          7    analysts it was going to be doing?

          8    A.   No.  I did not feel it was doing well.

          9    Q.   What were the general problems that you were facing?

10:15    10    A.   By the end of 2000, we were struggling because the

         11    whole industry was beginning to deteriorate.  We had very

         12    few customers.  We had almost no deal flow on the

         13    intermediation side of our business.  And our prospects

         14    for getting customers and generating deal flow was not

10:15    15    good either.

         16    Q.   Can you explain a little bit what you mean by that,

         17    no deal flow on the intermediation side of the business?

         18    What does that mean?

         19    A.   What that means is we were trying to put longer term

10:15    20    transactions together.  And there were -- we didn't have a

         21    customer base that we could go to and present our ideas

         22    and our deals, and so we had to try and get those

         23    customers.  But because the market had deteriorated to

         24    such a point that prices were so low, nobody really wanted

         25    to do new transactions.
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          1                    And so we were having -- in fact, we were

          2    not generating any new transactions.  We weren't able to

          3    find customers that we could do deals with, any deals that

          4    would generate any kind of margin for us.

10:16     5    Q.   Were you making any meaningful margin or gross margin

          6    on that side of the business, Mr. Rice?

          7    A.   No.  Virtually all of our trades were a break even or

          8    losing money.  We -- as I said, we were not able to find

          9    customers that would do longer term transactions with us.

10:16    10    And typically the longer term transactions were the ones

         11    that we could generate significant gross margin on.

         12    Q.   I'm sorry.  You said you were losing money on some of

         13    your trades?

         14    A.   Yeah.  Many of our trades we were losing money on.

10:17    15    And, in fact, overall our trading business lost money

         16    every quarter.

         17    Q.   Why would you enter into trades that lose money?

         18    A.   We were trying to demonstrate that bandwidth was a

         19    commodity that could be traded.  And in order to do that,

10:17    20    we had to encourage our trading partners to do trades.

         21    And in order to get them to do trades, we had to lose

         22    money on a lot of them.

         23    Q.   So you would buy high and sell low on certain trades?

         24    A.   Yes.

         25    Q.   So that's the --
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          1               THE COURT:  Mr. Sasso, can you put up the EBS

          2   notice that has the two business units' profit and loss

          3   centers.



          4   BY MR. BERKOWITZ:

10:17     5    Q.   So very little, if any -- in fact, a negative gross

          6    margin on the trading intermediation side of the business.

          7    And aside from the transaction where you sold potential

          8    future revenues, was there any gross margin being made

          9    from selling movies to customers?

10:18    10    A.   There was no gross margin being made.

         11    Q.   Going into the year 2001, did you have a view as to

         12    the prospects for the EBS business?

         13    A.   Yes.  Going into the year 2001, we had had about six

         14    or eight months of really weak performance, particularly

10:18    15    on the intermediation side of our business.  And it

         16    continued to get worse rather than get better.  So I was

         17    becoming increasingly concerned about our ability to hit

         18    our numbers for the year 2001.

         19    Q.   Did -- you mentioned numbers for the year 2001.  Was

10:18    20    there something called a budget process that it was

         21    engaged in for business units at Enron?

         22    A.   Yes.

         23    Q.   At a very high level, can you explain to the jury

         24    what the budget process was at Enron?

         25    A.   Yes.  Each of the business units within Enron would
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          1    put together a plan for the following year.  Typically we

          2    did that in October and November of each year.  So for the

          3    year 2001, we would begin to put together our financial

          4    plan in September and October and ultimately get that

10:19     5    approved by Enron Corp in early to mid-November.

          6    Q.   Was it a negotiated number?  How did it work in terms

          7    of what was portrayed?  Did the business unit go and say,

          8    "This is what we're going to do"?  Were you told what you

          9    were going to do?

10:19    10    A.   It was a bit of a back-and-forth process.  We started

         11    out in the year 2000 getting an indication from Mr. Rick

         12    Causey, who was our chief accounting officer, that



         13    Mr. Skilling wanted us to show a profit for the year 2001.

         14                    Mr. Causey said, "I think we can probably

10:20    15    convince him for a break even."

         16    Q.   And by a "break even," you mean the EBIT would

         17    essentially be zero?

         18    A.   Yes.

         19    Q.   And although Mr. Causey had told you originally

10:20    20    Mr. Skilling was looking for at least some profit?

         21    A.   Yes.

         22    Q.   Did you ask your business people to come up with what

         23    they thought they could do for the year 2001?

         24    A.   Yes.

         25    Q.   How many people were working in Enron Broadband
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          1    Services at this time, to give the jury some sense as to

          2    what we're talking about?

          3    A.   Yeah.  At EBS in late 2000, we had around 1,000 to

          4    1,200 people.

10:21     5    Q.   How much, approximately, were you spending in the

          6    year 2000 for operating expenses, to pay the employees, to

          7    pay their insurance, to pay rent?

          8    A.   Yes.  Our operating expenses for the year 2000 were

          9    running around 350- to $400 million a year.

10:21    10    Q.   So in order to generate a break even for the

         11    year 2001, I assume you'd need to cover your expenses?

         12    A.   Yes.  That's exactly what we would need to do.

         13    Q.   Could you turn, Mr. Rice, to Government's

         14    Exhibit 4514 in your book.  And pay attention to the

10:21    15    second two pages of this e-mail.  Could you tell the jury

         16    what those -- what this e-mail is and what the two pages

         17    are -- tell me first, I guess, if you recognize them.

         18    A.   Yes, I do recognize it.

         19    Q.   Can you tell the jury what it is?

10:22    20    A.   This is an e-mail from Mr. John Echols, who was the



         21    business unit coordinator for EBS.  He was really our

         22    chief of staff.  He did all of the accounting and sort of

         23    management staff functions.  And he's sending an e-mail to

         24    the management of Enron Broadband Services, and the

         25    subject line is, "First look at 2001 plan."
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          1    Q.   Were you on this e-mail, Mr. Rice?

          2    A.   I think so, yes.

          3    Q.   I'm not sure you are, but take a look.

          4    A.   No, I don't see my name on there.

10:22     5    Q.   Would you have received the attachments to the e-mail

          6    at or around the time?

          7    A.   Yes.

          8    Q.   All right.

          9               MR. BERKOWITZ:  Judge, I'd move into admission

10:22    10   Government's Exhibit 4514.

         11               MR. HOLSCHER:  We're fine with the

         12   understanding this witness never saw the e-mail.

         13               THE COURT:  Okay.  It's admitted.

         14         (Government's Exhibit Number 4514 was admitted)

10:23    15   BY MR. BERKOWITZ:

         16    Q.   Can you publish --

         17               MR. BERKOWITZ:  If you could blow up the "to"

         18   and "from," Mr. Sasso.

         19   BY MR. BERKOWITZ:

10:23    20    Q.   John Echols, can you tell the jury who he was again?

         21    A.   Yes.  Mr. Echols is what we call our business unit

         22    coordinator.  And he was really our chief administrator

         23    person.  He handled all of our accounting and

         24    administration and all of the finance and accounting --

         25    the people within EBS reported to him.
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          1    Q.   And he's sending him -- do you recognize the general

          2    people to whom he's sending this e-mail?

          3    A.   Yes, I do.

          4    Q.   Can you tell the jury generally who those folks are,

10:23     5    the group?

          6    A.   The people that he's sending the e-mail to are the

          7    heads of each of our business units within EBS.

          8    Q.   Now, you didn't receive this e-mail, but you said you

          9    would have received the plan information as the CEO of

10:24    10    EBS; is that correct?

         11    A.   Yes.

         12    Q.   Okay.  Could you read the first two paragraphs of the

         13    one starting with, "The first"?

         14    A.   It says, "The first is the 2001 plan, using data as

10:24    15    submitted by your group as of close of business today.

         16    This is a rather unpleasant plan which obviously ignores

         17    many positive and good things."

         18    Q.   Is that referring, if you can tell, to the plan that

         19    was submitted by the business people as to what they

10:24    20    thought they might do?

         21    A.   Yes, I think that's what he's referring to.

         22    Q.   What does Mr. Echols say is the second spreadsheet?

         23    A.   "The second is the 2001 plan, adding additional

         24    margin to your group or overview" -- in parenthesis -- "to

         25    get EBS into position to make its Enron Corp targets
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          1    in 2001".

          2    Q.   Are you familiar with the term "overview"?

          3    A.   Yes.

          4    Q.   What was that at Enron?

10:25     5    A.   We used the term "overview" to really characterize a



          6    gap in our earnings or our financial statements.  So, for

          7    example, if a business unit's target for a quarter is

          8    $5 million but they're only showing that they wanted to

          9    make $2 million, we will say, "Okay, we don't know where

10:25    10    the other 3 million is coming from.  We'll call that

         11    overview."  And that's how we used the term "overview."

         12                    It's really to kind of fill in the blank

         13    for when we weren't sure where the actual income was going

         14    to come from, but we knew that we had to get that income.

10:25    15    Q.   Let's turn, if you can, to the first spreadsheet.  It

         16    says, "Enron Broadband Services 2001 plan as submitted."

         17    Do you see that, Mr. Rice?

         18    A.   Yes.

         19    Q.   And tell the jury again what this is, to orient them.

10:26    20    A.   This is -- this is just the first pass of our plan

         21    of -- what we had done is we had gotten initial feedback

         22    from Mr. Causey saying that he thought we needed to break

         23    even or do better, essentially, for the year 2001.

         24                    So we went to each of our business unit

         25    leaders and said, "Okay, tell us what you can do or what
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          1    you think you can do in terms of generating margin, what

          2    your expenses are going to be for 2001, and put that in a

          3    report for us."

          4                    And that's what this is.  This is the

10:26     5    first pass from our business unit leaders telling us what

          6    they thought they could do for the year 2001.

          7    Q.   Focus, if you will, on the second column, gross

          8    margin.  That's the term from our shoe and belt company

          9    that is the sales minus the cost of sales; is that

10:27    10    correct?

         11    A.   Yes.

         12    Q.   How much was -- were your business people, at least

         13    in the first pass, telling you they thought that they

         14    could generate in gross margin?



10:27    15    A.   Their first pass is $106.1 million.

         16               MR. BERKOWITZ:  That's in the middle, Mr.

         17   Sasso.  Middle column.  Keep going down.  There you go.

         18   BY MR. BERKOWITZ:

         19    Q.   $106.1 million in the second column?

10:27    20    A.   Yes.

         21    Q.   What was the cost structure of the company, at least

         22    based on what your people were telling you in this plan?

         23    A.   Around -- almost $600 million.

         24    Q.   What types of things were you spending $600 million

         25    on, Mr. Rice?
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          1    A.   There were several things.  One was what we called

          2    direct costs.  And those were the costs to pay for

          3    generating the margin, salaries of the salespeople, their

          4    travel expenses, whatever it costs them to put

10:28     5    transactions together.

          6                    Then there's indirect costs, which are the

          7    operating costs of the business, operating the network,

          8    hiring lawyers, paying rent, things like that.  Those are

          9    all the operating costs.  And then I think there's a

10:28    10    category in here probably for depreciation and

         11    amortization down at the bottom.  And that is simply the

         12    depreciation of our physical network over time.

         13                    So if we spent a billion dollars on our

         14    network and the network has a useful life of 10 years,

10:28    15    then that would be $100 million a year of depreciation

         16    that would come through as an expense on the business.

         17    Q.   What -- so what's the bottom line that in the first

         18    pass your folks were telling you they thought that the

         19    EBIT could be for the year 2001?

10:29    20    A.   The first pass was a loss of $489 million.

         21    Q.   And that's in the bottom right-hand corner?

         22    A.   Yes.



         23    Q.   Would that have been good news to take to

         24    Mr. Skilling and Mr. Causey?

         25    A.   No.  That would not have been good news to take to
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          1    Mr. Skilling and Mr. Causey.

          2    Q.   Did you take that number to them?

          3    A.   No.

          4    Q.   Was that -- was that a fairly -- that number

10:29     5    startling to you when you saw it, Mr. Rice?

          6    A.   Yes, it was.  Actually, really startling to me.

          7    Q.   What's the -- what's the second page of this

          8    document?

          9    A.   The second page --

10:29    10    Q.   Or the third page, I guess, the second spreadsheet,

         11    if you will.

         12    A.   The second spreadsheet is what Mr. Echols was

         13    suggesting we submit to Corp as our plan for the year

         14    2001.

10:30    15    Q.   That has a gross margin in the upper right-hand -- or

         16    in the middle, of $595 million; correct?

         17    A.   That's correct.

         18    Q.   And I take it that the difference -- or what's the

         19    difference between 595 on this spreadsheet and

10:30    20    $106 million gross margin from the previous spreadsheet?

         21    Was that the overview?

         22    A.   Yes, that would be the overview.

         23    Q.   And was there a plan as to how that could be

         24    achieved?

         25    A.   Well, what we did was we really took the number that
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          1    was the overview, which was the difference between what

          2    our business leaders said they thought they could generate

          3    and what Enron Corp was expecting from us.  And we divided

          4    it up between each of the different business units and

10:30     5    said, "This is what you have to try and hit for the

          6    year 2001."

          7    Q.   Was that based at all on what you thought the

          8    business units themselves would actually generate in

          9    revenue for the year, gross margin?

10:31    10    A.   Not really.  It was really based on -- it was based

         11    on what we needed to get to a corporate number.

         12    Q.   Did you ultimately have back-and-forth discussions

         13    with Mr. Causey and Mr. Skilling about the number?

         14    A.   Yes.

10:31    15    Q.   What number did you ultimately go to the budget

         16    meetings with or tell them that you felt you could try and

         17    get to?

         18    A.   Ultimately, we went to our budget meeting with a

         19    $110 million loss proposed for the year 2001.

10:31    20    Q.   Now, that's a lot better performance than the

         21    $489 million loss; correct?

         22    A.   It is.

         23    Q.   How did you get to the $110 million loss?

         24    A.   We had quite a bit of back and forth between

         25    Mr. Causey and Mr. Hannon, who was the chief operating
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          1    officer of EBS, and between myself and Mr. Hannon and our

          2    own business unit leaders.  So we were getting pushed on

          3    both sides.  And we tried to strike a happy medium and

          4    ultimately came up with a 110-million number that we would

10:32     5    propose to corporate.  There were some significant

          6    assumptions associated with that number also.

          7    Q.   Did you think that the 110-million number that you



          8    were going to corporate was a likely number that you were

          9    going to achieve for the year?

10:32    10    A.   At that point, I thought that number was a very

         11    difficult number to get.

         12    Q.   Did you present to -- or did you present that number

         13    at the budget meeting?

         14    A.   Yes.

10:32    15    Q.   When was the budget meeting, Mr. Rice?

         16    A.   I believe it was November 8, 2000.

         17    Q.   Could you turn to Tab 4503.  What is that, Mr. Rice?

         18    A.   That is a calendar entry.

         19    Q.   Is that one of your calendar entries?  Does it appear

10:33    20    to be?

         21    A.   It appears to be, yes.

         22               MR. BERKOWITZ:  Judge, I'd move into evidence

         23   Government's Exhibit 4503.

         24               MR. HOLSCHER:  No objection, Your Honor.

         25               THE COURT:  It's admitted.
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          1         (Government's Exhibit Number 4503 was admitted)

          2   BY MR. BERKOWITZ:

          3    Q.   Would you tell the jury what this reflects.

          4    A.   This is a calendar entry from my calendar.  It shows

10:33     5    a scheduled meeting on November 8th at 9:30 a.m., going to

          6    11:30 a.m.  And the subject of the meeting is the EBS 2001

          7    budget presentation with Lay, Skilling, Causey, Hannon and

          8    possibly Echols.

          9    Q.   Do you remember this meeting, Mr. Rice?

10:33    10    A.   Yes, I do.

         11    Q.   Where did it take place?

         12    A.   It took place in a conference room just above

         13    the 50th floor of the Enron building.

         14    Q.   Mr. Lay was present?  Mr. Skilling was present?

10:34    15    A.   Yes.

         16    Q.   Who was leading the meeting, if you will?



         17    A.   Mr. Skilling.

         18    Q.   What, if anything, did you say at that meeting about

         19    the budget number you felt should be assigned to EBS for

10:34    20    the year 2001?

         21    A.   I explained that we were coming in with a

         22    $110 million budget number, that we needed everything to

         23    work for us if we were going to get that number and that I

         24    was -- I was concerned that we wouldn't be able to get it

         25    given the status of our business.
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          1    Q.   What was the reaction you received from Mr. Skilling?

          2    A.   Mr. Skilling listened to what I had to say and what

          3    the other EBS people in the meeting had to say.  And at

          4    the end of the meeting, he said he understands, but he

10:35     5    wants to go with a $65 million a year -- loss number for

          6    the year 2001.

          7    Q.   Did you have an understanding as to why a loss figure

          8    of $65 million was better than a loss of $110 million to

          9    communicate to the external marketplace?

10:35    10    A.   Yes.  That would be a better figure to communicate

         11    because it shows -- or it would show that we're

         12    progressing pretty well in our business.  We are going to

         13    continue to invest in EBS, but that the loss number is

         14    going to be close to what it was for the year 2000.

10:35    15    Q.   So the communication -- did the budget include

         16    additional spending, more spending, if you will, than you

         17    did in 2000?

         18    A.   Yes.

         19    Q.   Which would show what to the marketplace?

10:35    20    A.   It would show that we're continuing to invest and be

         21    committed to the business.

         22    Q.   Having a loss at or around where it was for 2000,

         23    what would that show about the revenues of the business?

         24    A.   That the revenues were growing, actually.



         25    Q.   Did you ultimately agree to the budget number that
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          1    Mr. Skilling told you to adopt?

          2    A.   Yes.

          3    Q.   Turn in your book to Government's Exhibit 3017.  Let

          4    me I guess ask you if you -- well, first of all, did you

10:36     5    think that that number, Mr. Rice, was achievable for the

          6    year 2001 based on all you knew at that time?

          7    A.   I thought that number was -- very unlikely that we

          8    would achieve that number.

          9    Q.   Why did you agree to it?

10:36    10    A.   I didn't feel like I had any choice.  We made our

         11    budget presentation.  Mr. Skilling listened to it.  And at

         12    the end of the meeting, he said, "This is what we're going

         13    to go with."

         14    Q.   Was there any pressure associated with taking the

10:36    15    budget number that was told to you by the head of the --

         16    by the COO of the company at that time?

         17    A.   I don't understand the question.

         18    Q.   Why wouldn't you -- why wouldn't you just say, "You

         19    know what?  We're not going to be able to do that, guys"?

10:37    20    A.   Oh.  Because there really wasn't an option.

         21    Mr. Skilling would simply say -- in fact, he did say,

         22    "This is the number.  This is what the number is going to

         23    be."  So we walked out of the meeting and said, "All

         24    right.  Well, we'll try to hit it."

         25    Q.   And you certainly did what you could to try and hit
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          1    it; correct, Mr. Rice?  I mean --



          2    A.   Yes.

          3    Q.   Government's Exhibit 3017 is what?

          4    A.   It's an e-mail from Mr. Echols to myself, Mr. Hannon,

10:37     5    and what appears to be the rest of the EBS management

          6    team.

          7    Q.   What does it contain?

          8    A.   Our 2001 plan.

          9               MR. BERKOWITZ:  Judge, I'd move for admission

10:37    10   of Government's Exhibit 3017, request permission to

         11   publish.

         12               MR. HOLSCHER:  No objection, Your Honor.

         13               THE COURT:  It's admitted.

         14         (Government's Exhibit Number 3017 was admitted)

10:38    15   BY MR. BERKOWITZ:

         16    Q.   This is dated November 8, 2000?

         17    A.   Yes.

         18    Q.   First sentence reads -- and you're on this e-mail;

         19    correct?

10:38    20    A.   Yes, I am.

         21    Q.   It's from Mr. Echols?

         22    A.   Yes.

         23    Q.   Could you read the first paragraph?

         24    A.   It says, "We completed our 2001 plan meetings with

         25    Enron Corp today.  The final numbers, as agreed to by
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          1    Corp, are attached."

          2    Q.   What's the second paragraph?

          3    A.    "There are significant challenges in the 2001 plan."

          4    Q.   You can go through and read it all.

10:38     5    A.   "In particular, we remain committed to get accounting

          6    treatment which reflects the commercial value created

          7    in 2001."

          8                    The second bullet point is, "Our funds

          9    flow targets will require significant finance involvement



10:38    10    in all areas of origination and network development."

         11                    The third bullet point, "Quarterly results

         12    for EBS will be important."

         13    Q.   Let me stop you there.  What does that mean?  What

         14    did you understand that to mean?

10:39    15    A.   What that means is that not only do we have an annual

         16    earnings target, but that annual earnings target will be

         17    divided into four quarterly targets.  And not only is the

         18    annual target important, but each of the four quarterly

         19    targets are important.

10:39    20    Q.   Do you remember what the quarterly targets were?

         21    A.   I remember generally.  The first quarterly target, I

         22    think, was a loss of $35 million.  And then each quarterly

         23    target we narrowed the loss.  In other words, the loss got

         24    smaller and in essence our profitability got closer and

         25    closer to break even by the fourth quarter.  So we would
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          1    show continued progress towards a break even.

          2    Q.   Turn, if you would, to the fourth page of that

          3    document, which is titled "Enron Broadband Services 2001

          4    Plan Highlights."  Do you see that?

10:40     5    A.   Yes.

          6               MR. BERKOWITZ:  Mr. Sasso, if you could blow up

          7   the 2001 plan line -- actually, blow up the second -- the

          8   left-hand side of that document.

          9   BY MR. BERKOWITZ:

10:40    10    Q.   What is the gross margin number that the plan

         11    indicates you're going to try to achieve for 2001?

         12    A.   $629 million.

         13    Q.   That's about 525 million more than your folks

         14    initially told you they thought they could do?

10:40    15    A.   That's correct.

         16    Q.   What were the expenses that you were projecting for

         17    the business?

         18    A.   Around $700 million.  And I can't add these in my



         19    head, but I think the number comes to around 700 million.

10:40    20    Q.   And the EBIT loss was what?

         21    A.   $65 million.

         22    Q.   So that was the earning goal or target for the year?

         23    A.   Yes.  The earnings target for the year was a loss of

         24    $65 million.

         25    Q.   Was that ultimately communicated to the marketplace
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          1    in the January 2001 time frame?

          2    A.   Yes, it was.

          3    Q.   Was there -- was there also, in addition to this --

          4    to the normal expenses, was there something called capital

10:41     5    expenditures associated with the business of broadband?

          6    A.   Yes.

          7    Q.   Can you explain to the jury what capital expenditures

          8    are and how they differ from the normal operating

          9    expenses?

10:41    10    A.   Yes.  Normal operating expenses are paying employees,

         11    paying rent, paying operating costs to operate your

         12    business.  A capital expense is an investment in the asset

         13    itself.  So our capital expense plan for the year -- for

         14    the year 2001 was $700 million.  Which means in addition

10:42    15    to spending $700 million to operate the business, we're

         16    going to invest another $700 million in new network

         17    equipment, in new property to build that network equipment

         18    with.  So it's actually making an investment in the

         19    network itself.

10:42    20    Q.   That's separate from the expenses that we looked at;

         21    correct?  It's an additional expenditure?

         22    A.   Yes.  The expenses we looked at are really ongoing,

         23    recurring expenses to operate the business.  The capital

         24    expense is a one-time investment in the network itself.

         25    Q.   All right.  So you've got your numbers for the year.



                                                                     2788

Direct-Rice-By Mr. Berkowitz

          1    You're projecting hopes of making over $600 million in

          2    gross margin.  This is November.  Does the year end

          3    better, if you will?  Do things start looking up for EBS

          4    as you're moving into 2001?

10:43     5    A.   No.

          6    Q.   What happens?

          7    A.   Well, we continue to -- I was particularly alarmed by

          8    the rate at which we were spending and the fact that we

          9    were generating no revenues.  We generated almost no

10:43    10    revenues from the strategic parts of our business in the

         11    last half of the year 2000.

         12    Q.   The strategic parts of your business are essentially

         13    the belts and the shoes of your business, the content

         14    services and intermediation?

10:43    15    A.   That's right.

         16    Q.   Going into 2001, were there any deals that were out

         17    there that you thought might be able to help you get your

         18    number?

         19    A.   There were a few, and there were -- there were a

10:43    20    couple in particular that we were really focused on.

         21    Q.   What were the ones that you were really focused on?

         22    A.   There was one in particular with Microsoft that was

         23    the only deal that we had on the horizon, that really had

         24    a chance to get us close to getting our number.  Even the

         25    first part of the year.
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          1    Q.   Was that in -- was that a deal -- explain to the jury

          2    generally what the deal was, in your view, as to the

          3    likelihood of achieving that deal.



          4    A.   Yes.  This particular deal was a deal with the

10:44     5    Hotmail group within Microsoft.  And what the Hotmail

          6    group was suggesting they wanted to do was to buy

          7    thousands of miles of our dark fiber.  And they would use

          8    that to build their own network to connect their thousands

          9    or millions of Hotmail users.  So they were going to build

10:44    10    their own network by buying a big part of our network.

         11    Q.   Did you believe that that deal was likely to occur?

         12    A.   No, I didn't.  That deal is a deal that had generated

         13    significant gross margin for us.  But I didn't believe it

         14    was going to happen because Microsoft makes software.

10:45    15    They aren't in the business of building and operating a

         16    network.  So I didn't think that at the end of the day

         17    Microsoft would really want to do that deal.

         18    Q.   Did you take any steps to determine whether, in fact,

         19    Microsoft intended to do that deal?

10:45    20    A.   Yes.  Shortly after the first of the year,

         21    Mr. Skilling and I had a conference call with Steve Balmer

         22    who was the CEO of Microsoft.

         23    Q.   What was the date of that conference call?

         24    A.   I believe it was January 3rd.

         25    Q.   Turn to Government's Exhibit 4504, if you would.
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          1    What is that?

          2    A.   That's a calendar entry.

          3    Q.   And what does the calendar entry reflect?

          4    A.   The subject is, "Skilling and Steve Balmer in

10:46     5    Skilling's office, begins January 3, 2001 at 11:00 a.m."

          6               MR. BERKOWITZ:  I'd move for admission of

          7   Government's Exhibit 4504, Your Honor.

          8               THE COURT:  It's admitted.

          9         (Government's Exhibit Number 4504 was admitted)

10:46    10               MR. BERKOWITZ:  Can you publish that,

         11   Mr. Sasso.



         12   BY MR. BERKOWITZ:

         13    Q.   Who was Steve Balmer?

         14    A.   Steve Balmer is the CEO of Microsoft.

10:46    15    Q.   And was Mr. Balmer actually in the meeting?

         16    A.   No.  This was a conference call.

         17    Q.   Did you and Mr. Skilling speak with Mr. Balmer that

         18    day?

         19    A.   Yes.

10:46    20    Q.   What did Mr. Balmer tell you guys about the prospect

         21    of that deal going through?

         22    A.   We talked to Mr. Balmer and discussed that deal with

         23    him.  And he said there is no way that Microsoft was going

         24    to do a deal like that.

         25    Q.   Did he talk about any other deals that they might do?
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          1    A.   Yes.  There was one other deal that we were working

          2    on with Microsoft at the time.

          3    Q.   Was it a big deal?

          4    A.   It was -- it was a sizeable deal, but it wasn't a

10:47     5    deal that would generate any earnings for us in the near

          6    term.

          7    Q.   Did -- did you talk during the time that you were in

          8    the office on January 3rd with Mr. Skilling about the

          9    state of EBS' business?

10:47    10    A.   Yes.

         11    Q.   What did you tell Mr. Skilling about the state and

         12    condition of EBS' business during that meeting?

         13    A.   After I found out that Microsoft was not going to do

         14    the deal, I explained to Mr. Skilling that I was very

10:47    15    concerned about our ability to hit any of our numbers for

         16    the year.  And I suggested to Mr. Skilling that we redo

         17    our plan and adjust our plan numbers.

         18    Q.   Did you explain to Mr. Skilling in any level of

         19    detail why you were concerned about not hitting your

10:47    20    numbers?



         21    A.   Yes.

         22    Q.   What did you tell him?

         23    A.   I told him that we were seeing virtually no deal

         24    flow.  We saw no deal flow.  We hadn't done a sizeable

         25    deal in six months, and we had very few customers in our
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          1    intermediation business.

          2    Q.   Did he say anything, if you remember, about the cost

          3    structure?

          4    A.   Yes.  I told him that I thought our cost structure

10:48     5    was beginning to balloon and that we weren't going to be

          6    able to offset that cost structure with the customer base

          7    that we had and with the deal flow that we were seeing.

          8    Q.   What did -- what did Mr. Skilling say in response to

          9    your indication that you didn't think you were going to be

10:48    10    able to hit your numbers and were having real problems

         11    with deal flow and customers?

         12    A.   Mr. Skilling told me that we really needed to stick

         13    with that number.  He said that we were getting a lot of

         14    pressure from the analysts on our return on invested

10:49    15    capital and he didn't need any more bad news because we

         16    were -- we had $7.5 billion or something like that

         17    invested in international assets and we needed to hang on

         18    here for a year or two, until EES and EBS could pick up

         19    the slack on that.

10:49    20                    And he said, "Look, we have $7 billion in

         21    international assets."  And he said, "Do you know what

         22    those are generating in terms of returns?"

         23                    And I said, "No, I don't."

         24                    And he leaned forward, and he said,

         25    "They're generating nada."  So he said, "We really need to
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          1    try and stick with these numbers."

          2    Q.   When Mr. Skilling told you that he didn't want any

          3    more bad news and you would have to hang on for another

          4    year or two with EES, what did you say?

10:49     5    A.   To me that was a clear signal that he was not willing

          6    to adjust our plan at that point in time.  And I just

          7    said, "Okay, we'll try.  We'll do what we can."

          8    Q.   After -- after -- did you have any -- did you believe

          9    you had conveyed accurately what was going on with the

10:50    10    business to Mr. Skilling?

         11    A.   Yes.

         12    Q.   After that meeting, did you prepare -- first of all,

         13    do you have consultants that had been hired?

         14    A.   Yes.  In December, Mr. Hannon and I hired McKenzie

10:50    15    and Company, which is the management consulting firm, to

         16    evaluate our business and help us figure out how we were

         17    going to manage, given the environment that we were in.

         18    Q.   Had they -- did they at some point prepare a report

         19    for you?

10:50    20    A.   Yes.  They prepared a report and gave us a

         21    preliminary -- gave us, myself and Mr. Hannon, a

         22    preliminary overview of that report on January 16.

         23    Q.   All right.  Before that report, did you have a

         24    meeting in preparation for the analyst conference

         25    for 2001?
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          1    A.   Yes.

          2    Q.   And tell the jury generally what the analyst

          3    conference was.

          4    A.   The analyst conference was an event that Enron held

10:51     5    once a year, where we invited I would say a couple hundred



          6    stock market analysts that followed Enron Corp to come to

          7    Houston.  And we would have an all-day presentation on the

          8    state of the company.

          9                    And each of the business units would give

10:51    10    a one- or two-hour presentation and give these analysts an

         11    update, give them financial data and talk about what's

         12    going on in each of our businesses.

         13    Q.   Let's -- to orient the jury and to help me a little

         14    bit -- talk about some of the dates.  11-8 of 2000 was the

10:51    15    budget meeting; is that correct?

         16    A.   That's correct.

         17    Q.   And that was where you -- the plan was a $65 million

         18    loss?

         19    A.   Yes.

10:52    20    Q.   Parenthesis around a number means what, Mr. Rice?

         21    A.   Parenthesis around a number means that's a loss.

         22    Q.   January 3 of 2001 was the meeting with Mr. Skilling,

         23    where he called Mr. Long?

         24    A.   That's correct.

         25    Q.   And you talked about the state of the business?
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          1    A.   Yes.

          2    Q.   And that's where Mr. Skilling said he didn't want any

          3    bad news?

          4    A.   Yes.

10:52     5    Q.   The analyst conference, you said, was what?  On

          6    the 25th of January?

          7    A.   I think it was on the 25th, yes.

          8    Q.   Was there -- was there a preparation for the analyst

          9    conference?

10:52    10    A.   Yes.

         11    Q.   Do you remember generally when that was?

         12    A.   Yes.  We had a -- sort of a meeting to kind of go

         13    over what we were going to do at the analyst conference on



         14    the middle of January.  January 12th, I think.

10:53    15    Q.   Turn, if you would, in your book to Government's

         16    Exhibit 4542.  Do you recognize that?

         17    A.   Yes.

         18    Q.   What is that?

         19    A.   This is a PowerPoint presentation titled, "Analyst

10:53    20    Discussion Meeting, January 12, 2001."

         21    Q.   Do you remember participating in a discussion which

         22    was essentially -- was it a strategy session, if you will,

         23    leading up to the analyst conference?  Or how would you

         24    describe it?

         25    A.   Yeah.  I would describe it more as a -- as a meeting
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          1    to make sure that everyone who is making presentations at

          2    the analyst conference is on the same page and conveying

          3    the same message.  So it's really a coordination meeting.

          4               MR. BERKOWITZ:  Move for admission of

10:54     5   Government's Exhibit 4542 and request permission to

          6   publish, Your Honor.

          7               MR. HOLSCHER:  No objection, Your Honor.

          8               THE COURT:  All right.  It's admitted.

          9         (Government's Exhibit Number 4542 was admitted)

10:54    10               MR. BERKOWITZ:  Turn, if you could, Mr. Sasso,

         11   to Page 5, "Analyst meeting objectives."

         12   BY MR. BERKOWITZ:

         13    Q.   The first bullet point, does that relate to the

         14    wholesale business?

10:54    15    A.   Yes, it does.

         16    Q.   And the third bullet point, does that relate to

         17    broadband -- the third large bullet point?

         18    A.   Yes, it does.

         19    Q.   Can you read to the jury what that is?

10:54    20    A.   "Convince investors we have a unique and

         21    extraordinary business at Enron Broadband that is not

         22    fully reflected in our stock price."



         23    Q.   Did you believe that that was true, Mr. Rice, at that

         24    time?

         25    A.   Yes.
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          1    Q.   You believed that you had a unique and extraordinary

          2    business at EBS?

          3    A.   Yes, I did.

          4    Q.   Okay.  Did you believe it was fully reflected in the

10:55     5    stock price?

          6    A.   I believed that it was at least partially reflected

          7    in our stock price.

          8    Q.   Turn to the "Specific meeting suggestions."  It's the

          9    next page.

10:55    10                    Who was leading this portion of the

         11    discussion?

         12    A.   Mr. Skilling.

         13    Q.   Do you remember Mr. Skilling talking about exhibiting

         14    incompetence and not arrogance?

10:55    15    A.   Yes.

         16    Q.   Not overselling?

         17    A.   Yes.

         18    Q.   What do you recall about the second bullet point?

         19    A.   I remember Mr. Skilling making a point to convey to

10:55    20    those of us that were going to be at the analyst

         21    conference that body language is important.  He said that

         22    last year, in 2000, it wasn't a big issue because

         23    everything was going good.  And so we were -- naturally

         24    had good body language and were upbeat.

         25                    And he referred to a few years before that
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          1    and said, "Look, things weren't going good in" -- whatever

          2    year that was -- "and the analysts can tell by body

          3    language that things aren't going good.  So, despite what

          4    you may be saying, it's important to convey body

10:56     5    language."  And he said, "We have some" -- you know, "some

          6    issues this year.  And I want to make sure that you're

          7    aware that conveying positive body language is very

          8    important."

          9    Q.   Mr. Rice, in preparing for the 2001 analyst

10:56    10    conference, did you and the others who were preparing for

         11    it intend to give an accurate and truthful message about

         12    what was happening at EBS?

         13    A.   No.

         14    Q.   Why not?

10:56    15    A.   Because it's -- our business at EBS was really

         16    struggling and we wanted to give the message that things

         17    were going good, that we were moving along on our plan.

         18    Because we wanted to maximize the value of EBS and our

         19    stock price.

10:57    20    Q.   Were you, in fact, moving along on your plan?

         21    A.   We were moving along.  But we were not being

         22    successful in terms of getting customers, generating

         23    business, generating gross margin.  And so I felt that

         24    our -- that our progress was faltering.

         25    Q.   Did you mislead analyst about EBS' true financial
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          1    performance and the state of the business during the 2001

          2    analyst conference?

          3    A.   Yes, I did.

          4    Q.   How did you mislead them?

10:57     5    A.   First of all, I lied to them about the status of our

          6    network and the things that our network could do.  I also

          7    told them that we were seeing tremendous demand for our



          8    products and services, and we weren't.  I also withheld

          9    the true state of the business.  We were struggling.  We

10:58    10    didn't have customers, and we were not generating any

         11    gross margin from our core strategic businesses.  And I

         12    and others presented information to them that led them to

         13    believe that things were fine.

         14    Q.   Did -- was the information that you lied about, the

10:58    15    state of the network, the demand for your services and so

         16    forth, important information?

         17    A.   Yes, it was.

         18    Q.   Was the information you withheld -- did you believe

         19    that that was important information?

10:58    20    A.   Yes.

         21    Q.   Did you intend to mislead the analysts?

         22    A.   Yes, I did.

         23    Q.   Did your statements fairly and accurately reflect the

         24    true state of the business on January 25th, 2001?

         25    A.   No, they did not.

                                                                     2800

Direct-Rice-By Mr. Berkowitz

          1    Q.   Were you indicted, Mr. Rice, as a result of, among

          2    other things, your lies to the investment community on

          3    January 25, 2001?

          4    A.   Yes.

10:58     5    Q.   Were you charged in an indictment?

          6    A.   Yes, I was.

          7    Q.   How many counts was that indictment?

          8    A.   I believe the number of counts charged against me

          9    was 37.

10:59    10    Q.   Were you charged with things other than lying at

         11    the 2001 analyst conference?

         12    A.   Yes.

         13    Q.   Were you arrested in connection with that indictment?

         14    A.   Yes, I was.

10:59    15    Q.   Did you ultimately plead guilty to a count in that



         16    indictment?

         17    A.   Yes, I did.

         18    Q.   What did you plead guilty to, Mr. Rice?

         19    A.   I pled guilty to one count of securities fraud.

10:59    20    Q.   What's the -- and what was that in connection with;

         21    if you recall?

         22    A.   It was in connection with my presentation at the

         23    January 2005 analyst conference where I lied about the

         24    status of our network, I lied about the status of our

         25    business, and I misrepresented the true financial

                                                                     2801

Direct-Rice-By Mr. Berkowitz

          1    conditions of EBS.

          2    Q.   Were you guilty of securities fraud, Mr. Rice?

          3    A.   Yes.

          4               MR. HOLSCHER:  Objection, Your Honor, at this

10:59     5   point bolstering the witness.

          6               THE COURT:  Overruled.

          7   BY MR. BERKOWITZ:

          8    Q.   I'm sorry?

          9    A.   Yes.

11:00    10    Q.   Did you reach a plea and cooperation agreement with

         11    the United States?

         12    A.   Yes, I did.

         13    Q.   I ask you to turn to Government's Exhibit 3213 in

         14    your book.  What is that, Mr. Rice?

11:01    15    A.   This is my plea and cooperation agreement.

         16               MR. BERKOWITZ:  Judge, at this point I'd move

         17   into evidence the cooperation agreement.  I've removed the

         18   factual basis based on the objections to the previous one.

         19   So I would ask that the cooperation agreement without the

11:01    20   attachment be admitted.

         21               MR. HOLSCHER:  No objection, Your Honor.

         22               THE COURT:  All right.  It's admitted.

         23         (Government's Exhibit Number 3213 was admitted)

         24   BY MR. BERKOWITZ:



         25    Q.   Did you review this agreement before you signed it,
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          1    Mr. Rice?

          2    A.   Yes.

          3    Q.   And does it bear your signature on Page 13?

          4    A.   Yes, it does.

11:01     5    Q.   It says, "Fourth superseding indictment."  Were there

          6    a series of indictments, Mr. Rice?

          7    A.   Yes, there were.

          8    Q.   Were you charged in different things in the different

          9    indictments?

11:02    10    A.   I wasn't charged in the first one.  I was charged in

         11    the first superseding indictment.  And I'm not sure that I

         12    was charged in any of the ones after that.

         13    Q.   Well, you were certainly charged in the fourth

         14    superseding indictment; correct?

11:02    15    A.   I was charged on the one that happened on May 1

         16    of 2003.

         17    Q.   All right.  And you pled guilty to the fourth

         18    superseding indictment; correct?

         19    A.   Yes.

11:02    20    Q.   And, again, that related -- the count of that, going

         21    back to the first page, that's Count 31?

         22    A.   Yes, it is.

         23    Q.   And that related to which analyst conference?

         24    A.   The January 25th, 2001 analyst conference.

         25    Q.   What's the maximum term of imprisonment that you face
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          1    for that count of conviction, sir?

          2    A.   10 years.

          3    Q.   If you had gone -- if you hadn't gone into this

          4    agreement, were you facing much more time?

11:02     5    A.   Yes.

          6    Q.   What's the minimum amount of time that you can get

          7    under this statute?

          8    A.   Zero years.

          9    Q.   Let me step back and let me just ask you, Mr. Rice,

11:03    10    what's your understanding of your obligations in this

         11    cooperation agreement?

         12    A.   I am obligated to make myself available to the

         13    government, to cooperate and to provide truthful

         14    cooperation and truthful testimony.

11:03    15    Q.   What's your understanding of the government's

         16    obligations under the agreement?

         17    A.   Under the agreement, if I provide truthful

         18    cooperation, the government will provide a letter to Judge

         19    Gilmore outlining my extent of cooperation.

11:03    20    Q.   Who ultimately decides your sentence, if you know?

         21    A.   Judge Gilmore.

         22    Q.   Did you meet with -- did you meet with me in

         23    connection with preparation for this case?

         24    A.   Yes.

         25    Q.   About how many times did we meet?

                                                                     2804

Direct-Rice-By Mr. Berkowitz

          1    A.   20 or 25.

          2    Q.   And does that include times you met with another

          3    prosecutor on another case?

          4    A.   No.

11:04     5    Q.   Did you provide testimony in another case, Mr. Rice?

          6    A.   Yes, I did.

          7    Q.   Did you meet with another prosecutor in that case

          8    about the facts of that case?

          9    A.   Yes.



11:04    10    Q.   And about how many times did you meet with him?

         11    A.   25 to 30.

         12    Q.   Mr. Rice, in addition to the -- having to sit through

         13    sessions explaining this stuff to us, did you have to give

         14    up any money as a result of your cooperation agreement?

11:04    15    A.   Yes.

         16    Q.   How much money did you forfeit?

         17    A.   I agreed to forfeit approximately $14 million in

         18    assets and money.

         19    Q.   Did you make a lot of money while you were at Enron,

11:04    20    Mr. Rice?

         21    A.   Yes.

         22    Q.   Can you tell the jury about how much you made while

         23    you were at Enron.

         24    A.   I know that the last 10 years or so I sold on the

         25    order of $70 million worth of Enron stock.  There's a cost
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          1    basis of about $30 million for much of that.  So my net

          2    before taxes was 40- to $50 million.

          3    Q.   All right.  Cost basis, can you just generally

          4    describe what that is?

11:05     5    A.   Well, a lot of my compensation came in the form of

          6    stock options, which essentially are designed to give me

          7    the right to buy Enron stock at a preset price.  So as the

          8    stock goes up -- let's say the preset price was $20 a

          9    share.  The stock is at $30 a share.  I can exercise that

11:05    10    option, which essentially means I can buy the stock for

         11    $20, turn around and resell it and make ten dollars on it.

         12    So the $70 million I was talking about is really the sales

         13    price, but much of that had a cost basis associated with

         14    it.

11:06    15    Q.   But fair to say you made a lot of money while you

         16    were at Enron?

         17    A.   Yes.  I made 40- to $50 million while I was at Enron.



         18    Q.   And you forfeited about 14 million of that in

         19    connection with this case?

11:06    20    A.   Yes.

         21    Q.   How much do you have left?

         22    A.   I have about 4.5- or $5 million left.

         23    Q.   Are you -- did you pay any money to the SEC in

         24    connection with resolving these matters?

         25    A.   Yes.
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          1    Q.   About how much?

          2    A.   Paid a $1 million fine to the SEC.

          3    Q.   Are you a defendant in various civil suits?

          4    A.   Yes.

11:06     5    Q.   Are those currently outstanding?

          6    A.   They are currently outstanding, yes.

          7    Q.   What's your understanding of whether this testimony

          8    can be used against you in those matters?

          9    A.   This testimony can be used against me in those

11:06    10    matters.

         11    Q.   Did -- in addition to the lies at the 2001 analyst

         12    conference, Mr. Rice, were there other crimes that you

         13    committed that you accepted responsibility for?

         14    A.   Yes.

11:06    15               MR. HOLSCHER:  Your Honor, object on the

         16   grounds of bolstering, vouching for him.

         17               THE COURT:  No.  I asked you a long time ago

         18   whether you intended to cross-examine cooperating witnesses

         19   based on their plea agreement, and you told me you did.  So

11:07    20   it's not improper bolstering.

         21   BY MR. BERKOWITZ:

         22    Q.   I'm sorry, sir?

         23    A.   Can you repeat the question?

         24    Q.   Were there other crimes that you committed in

         25    addition to the lies at the January 25th, 2001 analyst
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          1    conference?

          2    A.   Yes.

          3    Q.   Let's now turn, if we can, to after the analyst

          4    conference, Mr. Rice.  Did things get better at EBS as

11:07     5    presumably was the hope, that things were going to turn

          6    around?

          7    A.   No.

          8    Q.   Let me ask you to turn to Government's Exhibit 4512.

          9    And this is -- tell the jury what that is.

11:08    10    A.   Excuse me.  4512 is an e-mail with an attachment of

         11    the EBS executive management summary.

         12               MR. BERKOWITZ:  And move for admission of this

         13   document, Your Honor.

         14               MR. HOLSCHER:  No objection.

11:08    15               THE COURT:  All right.  It's admitted.

         16         (Government's Exhibit Number 4512 was admitted)

         17   BY MR. BERKOWITZ:

         18    Q.   Tell the jury just generally what this is in terms of

         19    keeping track of the performance of the business.

11:08    20    A.   This management summary is a summary that I received

         21    on a weekly basis, that was put together by people in EBS,

         22    which provided a summary of where we stood with almost

         23    every element of our business in terms of -- ranging from

         24    building out our network to where we stand relative to our

         25    financial plan for the quarter and the year at that point

                                                                     2808

Direct-Rice-By Mr. Berkowitz

          1    in time.  So what this includes is really a progress

          2    report on the business as of February 16, 2001.



          3    Q.   The second page says, "Executive management summary

          4    February 20, 2001."

11:09     5    A.   Okay.  Yes.

          6    Q.   But the e-mail is dated the 16th.  So presumably it

          7    can contain information four days in the future.  But

          8    that's the date of this?

          9    A.   Yes.

11:09    10               MR. BERKOWITZ:  Could we turn to Page 3.

         11   BY MR. BERKOWITZ:

         12    Q.   It has that map that we saw before; is that correct?

         13    A.   Yes, it does.

         14    Q.   The first column says, "Estimate plan variance";

11:09    15    correct?

         16    A.   Yes.

         17    Q.   Business teams on the left -- the business team is on

         18    the left-hand side.  Can you tell the jury what those are,

         19    just generally?

11:09    20    A.   Those are each of the business units within EBS, the

         21    groups that are out generating business -- trying to

         22    generate business.

         23    Q.   The plan for the quarter was to lose $35 million

         24    EBIT.  That's the bottom middle; right?

         25    A.   That's the bottom middle, yes.  That's correct.
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          1    Q.   What was the estimate as of mid-February as to what

          2    was happening that quarter?

          3    A.   The estimate as of mid-February was that we were

          4    going to lose $146.4 million for the quarter.

11:10     5    Q.   And the third hand column is variance?

          6    A.   Yes.

          7    Q.   That is just the difference, if you will, between

          8    what you were planning and where you were as a snapshot in

          9    time?

11:10    10    A.   That's correct.

         11    Q.   So mid-February, about halfway through the quarter,



         12    you're $111 million away?

         13    A.   Yes.

         14    Q.   What deals were in the pipeline to cover that

11:10    15    $111 million?

         16               MR. BERKOWITZ:  And that's the next column, if

         17   you can, Mr. Sasso.  The actual margins deals identified.

         18   Keep going one more.

         19   BY MR. BERKOWITZ:

11:11    20    Q.   What's in the pipeline?

         21    A.   There is a -- there are $2.5 million in deals

         22    identified within our wholesale market origination group,

         23    $2.7 million coming from Europe and about $400,000 coming

         24    from media services.  Those are the only deals that are in

         25    the pipeline for the quarter at this point.
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          1    Q.   Let's try and put some of these down.  So February 16

          2    is the day of the e-mail; is that right?

          3    A.   Yes.

          4    Q.   You're $111 million away from where you need to be;

11:11     5    correct?

          6    A.   That's correct.

          7    Q.   And you have how much in deals identified?

          8    A.   5.6 million.

          9    Q.   What are the expenses on this document for the

11:12    10    quarter projecting?

         11    A.   $156.5 million.

         12    Q.   And that's, I presume, what's driving the loss.  But

         13    you don't have many revenues.  You don't have a lot of

         14    gross margins.  You're not selling a lot of shoes or

11:12    15    belts.  And you're spending a lot of money to keep your

         16    store operating; correct?

         17    A.   That's right.

         18    Q.   And that's what the expenses is?

         19    A.   Yes.



11:12    20    Q.   And so as of this time, you need $111 million to go.

         21    And it doesn't look like there are a lot of prospects --

         22    or does it look like there are a lot of prospects,

         23    Mr. Rice, for achieving that?

         24    A.   Yes.  At this time, we essentially have to come up

         25    with $111 million of transactions and gross margin in
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          1    order to hit our $35 million loss.  And we really don't

          2    have anything on the horizon.

          3    Q.   What are -- is there another possibility?  I mean, if

          4    you can't get revenues, what's the other possibility to

11:13     5    get to the loss of 35 million, which is the goal?

          6    A.   You only have two levers to pull.  And one is get

          7    deals that generate gross margin, and the other is to cut

          8    costs.

          9    Q.   Did you have conversations in the February time

11:13    10    period with anyone about what you were going to do?

         11    A.   Yes.

         12    Q.   Your -- was it important at Enron to achieve the

         13    budgeted targets?

         14    A.   Yes, it was.

11:13    15    Q.   Budgeted target was what, again, for the first

         16    quarter?

         17    A.   A loss of $35 million.

         18    Q.   Are alarm bells going up at this point?

         19    A.   Yes.

11:13    20    Q.   What did you do?

         21    A.   Well, we had a series of discussions inside Enron

         22    Broadband Services and a series of meetings where myself

         23    and Mr. Hannon and some of the business unit leaders began

         24    to really step up the level of concern about our ability

         25    to hit these numbers and, in particular, about our
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          1    skyrocketing cost structure.

          2    Q.   Did the -- the consultants you said you'd hired, did

          3    they give you any bright ideas as to what you should do?

          4    A.   They did.  I don't know how bright they were, but

11:14     5    they did give us some ideas.

          6    Q.   And what were their suggestions?

          7    A.   Well, they had done -- they had done an analysis --

          8    pretty in depth analysis of the EBS business structure.

          9    And they came back with a final report.  I think it was on

11:14    10    February 7th.  They presented that to Mr. Hannon and

         11    myself, and they said, "Look, you got to get customers."

         12    And they also identified that we lacked some technical --

         13               MR. HOLSCHER:  Excuse me.  I'm just going to

         14   object on the ground of hearsay.  We're fine having the

11:14    15   McKenzie folks come in.

         16               MR. BERKOWITZ:  That's fine, Your Honor.

         17   BY MR. BERKOWITZ:

         18    Q.   In your mind, did they tell you you were wrong?

         19    A.   No.  They confirmed what we knew.

11:14    20    Q.   That you had no deal flow and a high cost structure,

         21    essentially?

         22    A.   Yes.

         23    Q.   Okay.  What did you and Mr. Hannon -- who is

         24    Mr. Hannon, by the way?  Tell the jury who he is.

         25    A.   Mr. Hannon was the chief operating officer of EBS.
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          1    He was the Number 2 in command at EBS.  And Mr. Hannon was

          2    really responsible for managing the day-to-day operations

          3    of EBS.

          4    Q.   What did you guys decide in mid-February that you



11:15     5    needed to do?

          6    A.   We decided that we needed to -- we needed to cut

          7    costs and we needed to restructure Enron Broadband

          8    Services to cut costs, and we needed to approach

          9    Mr. Skilling and suggest that he give us a break on our

11:15    10    overall number for the year.  In other words, go to him

         11    and say, "We need help on our number."

         12    Q.   And by your number, do you mean that $65 million loss

         13    that you were shooting for?

         14    A.   Both the $35 million loss for the quarter and the

11:15    15    $65 million loss for the year.

         16    Q.   So essentially going to him and saying, "Look, give

         17    us a break, we can't hit this number, and we need to do a

         18    lot of changes in the business to even move forward"?

         19    A.   Exactly.

11:16    20    Q.   Did you guys agree to do that?

         21    A.   Yes.

         22    Q.   Did you call Mr. Skilling -- did you offer to call

         23    Mr. Skilling?

         24    A.   I did.  After one meeting with Mr. Hannon, we talked

         25    about the urgent need to cut costs and the urgent need to
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          1    do something about our plan number.  Part of that

          2    meeting -- at that meeting, we concluded one of the ways

          3    to cut costs is we're going to have to lay off people.

          4                    And I told Mr. Hannon that Mr. Skilling

11:16     5    was always very resistant to laying off people, but I felt

          6    like we needed to do it.  And I said I would call

          7    Mr. Skilling and let him know what we were working on and

          8    what we needed to do.

          9    Q.   Is that a big step, in your view, to call

11:16    10    Mr. Skilling and tell him you wanted to lay off people?

         11    A.   That was a big step, yes.

         12    Q.   How come?

         13    A.   Because for as long as I had known Mr. Skilling, he



         14    made it a point to say that, "At Enron we are not going to

11:17    15    have layoffs.  The only way you will leave the company is

         16    if you are the one that chooses to or if your performance

         17    has been so bad that through the performance review

         18    process you have to leave."  It was a point to him that he

         19    did not want to lay people off.

11:17    20    Q.   What sign would that show the marketplace if you were

         21    laying people off?  If you have a view.

         22    A.   That would show that things were really in pretty bad

         23    shape at EBS, because we had always been committed to find

         24    jobs for people when we restructured our businesses.

         25    Q.   So did you have a conversation with Mr. Skilling in
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          1    February?

          2    A.   Yes.  I told Mr. Hannon that I would call

          3    Mr. Skilling and let him know what we needed to do.  And I

          4    wanted to get the green light from Mr. Skilling before we

11:17     5    started putting in place a new plan that involved layoffs.

          6    And I told him that I would call him and talk to him about

          7    that.

          8    Q.   Did you call Mr. Skilling in mid-February?

          9    A.   Yes.

11:18    10    Q.   Do you remember the exact date?

         11    A.   I don't remember the exact date.

         12    Q.   Just the two of you on the phone?

         13    A.   Yes.

         14    Q.   What did you tell Mr. Skilling, and what did he say

11:18    15    to you in response?

         16    A.   I explained to Mr. Skilling that we were -- that we

         17    were at a point with EBS that we had to cut costs and that

         18    we also wanted him to consider changing our number for the

         19    year, and that one of the things that we were planning on

11:18    20    doing to cut costs was to lay off people.  And I said, "I

         21    know how you feel about that, but I don't think we have



         22    any choice here."

         23    Q.   What did he say in response to that?

         24    A.   He said that he would think about what we can do

         25    about the number, but if we needed to lay people off, he
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          1    understood and we can go ahead and start working on that.

          2    Q.   Did you set -- during that call or around that time,

          3    did you set up a meeting with Mr. Skilling to talk about

          4    this further?

11:19     5    A.   Yes.

          6    Q.   Turn, if you will, to Government's Exhibit 3028.

          7    When you get there, tell me if you recognize that

          8    document.

          9    A.   Yes, I do.

11:19    10    Q.   What is it?

         11    A.   It's an e-mail from me to Mr. Hannon.

         12               MR. BERKOWITZ:  Judge, I'd move for admission

         13   of Government's Exhibit 3028.

         14               MR. HOLSCHER:  No objection, Your Honor.

11:19    15               THE COURT:  It's admitted.

         16         (Government's Exhibit Number 3028 was admitted)

         17   BY MR. BERKOWITZ:

         18    Q.   You to Mr. Hannon.  Could you read the first

         19    paragraph for the jury.

11:19    20    A.   "There are a couple of things I think we need to

         21    close out this week.  One, this off-site meeting with

         22    Skilling is on March 7."

         23    Q.   All right.  Let me stop you there.  By this time was

         24    the February 20th e-mail?

         25    A.   Yes.
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          1    Q.   Were -- had the meeting with Mr. Skilling been set?

          2    A.   Yes.

          3    Q.   So the call was either on or before February 20th?

          4    A.   Yes.

11:20     5    Q.   Go ahead.

          6    A.   "I think we should put together an agenda for

          7    this" -- in parenthesis -- "knowing you, you have already

          8    thought about it.  I think we should first go over the

          9    budget in detail since this is what I think he is

11:20    10    concerned about."

         11    Q.   Let me stop you right there.  When you say, "since I

         12    think this is what he is concerned about," what were you

         13    conveying?

         14    A.   I'm conveying that I think Mr. Skilling is most

11:20    15    concerned about the budget.

         16    Q.   The final number, the -- what about the budget was he

         17    concerned about, do you believe?

         18    A.   The final number, our ability to hit our target for

         19    the quarter and the year.

11:20    20    Q.   Okay.  Go ahead.

         21    A.   "Then we should go over each of the businesses and

         22    the prospects for each unit.  This is our chance to get a

         23    couple of issues out on the table and have him help us get

         24    some air cover and maybe get some corporate help on

         25    earnings/write-downs."
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          1    Q.   What do you mean on -- what did you mean when you

          2    said, "air cover"?

          3    A.   Really what I meant was to get him to agree that we

          4    could change our budget number, that we were not going to

11:21     5    hit our budget number and we needed some help on that at

          6    the corporate level.



          7    Q.   And some corporate help on earnings/write-downs, what

          8    did you mean there?

          9    A.   Well, really the same thing.  Our earnings number for

11:21    10    the quarter was negative $35 million.  I wanted some help

         11    on that.  And we believed that many of our assets were on

         12    our balance sheet for less than what they were really

         13    worth, and we wanted to take a write-down on those.

         14    Q.   Did you have a view at the time as to what

11:21    15    Mr. Skilling's view on write-downs was?

         16    A.   Yes.

         17    Q.   What was that based on?  What was your view based on?

         18    A.   It was based on working with Mr. Skilling for years.

         19    Q.   What was your view or your opinion as to what

11:22    20    Mr. Skilling's view on taking write-downs was?

         21    A.   Mr. Skilling usually said, "If we are going to take

         22    write-downs, then I want to see something that's a

         23    write-up to offset that, so that we don't take a

         24    significant net write-down on assets."

         25    Q.   So if there's an asset that needs to be written down,

                                                                     2819

Direct-Rice-By Mr. Berkowitz

          1    Mr. Skilling's practice had been to --

          2    A.   Try and find something that we can write up to offset

          3    that.

          4    Q.   So the bottom line effect would be zero?

11:22     5    A.   Yes.

          6    Q.   You've attached a first draft of an agenda; is that

          7    correct?

          8    A.   Yes.

          9    Q.   And if you can go to that agenda, the key issues,

11:22    10    discussions.

         11                    Rate of spend/depreciation, what did that

         12    relate to?

         13    A.   I'm sorry.  Where are you?

         14    Q.   I'm sorry.  3:00 to 5:00 o'clock, key issues.

11:23    15    A.   Okay.  Yes.



         16    Q.   Rate of spend/depreciation.

         17    A.   Okay.

         18    Q.   What did that relate to?

         19    A.   What that related to was our ongoing expenses and

11:23    20    continuing demands of business.  We were spending

         21    $700 million a year between our operating expenses and our

         22    depreciation, and we knew at this time that we couldn't

         23    support that any longer.

         24    Q.   Commercial deal flow, what did that relate to?

         25    A.   What that related to was that we had almost no
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          1    customers and we had very little deal flow for

          2    transactions that were -- that we could book a gross

          3    margin on.

          4    Q.   Trading traction, the fourth one?

11:23     5    A.   Trading traction was really talking about how the

          6    trading part of our bandwidth trading business was going.

          7    We were doing a lot of transactions, but we were losing

          8    money in that group.  And we were really not sure whether

          9    we were making any gains in terms of our trading business

11:24    10    in general.

         11    Q.   Did -- between the 20th and the 7th of March, when

         12    this meeting was set up, were things getting better?

         13    A.   No.

         14    Q.   We talked about the Blockbuster contract; correct?

11:24    15    A.   Yes.

         16    Q.   Anything happen with the Blockbuster contract during

         17    this time period?

         18    A.   Yes.

         19    Q.   Can you tell the jury what happened.

11:24    20    A.   We terminated our contract with Blockbuster.

         21    Q.   Why?

         22    A.   The published reason that we terminated it was

         23    because Blockbuster was not living up to their obligation



         24    to get quality content under that agreement.

         25    Q.   Was that the only reason?

                                                                     2821

Direct-Rice-By Mr. Berkowitz

          1    A.   No.  That wasn't the only reason.

          2    Q.   What were the other reasons?

          3    A.   The other reason and the main reason is that there

          4    was a provision in the contract that allowed either party

11:25     5    to terminate under certain terms and conditions.

          6                    What I remember is that if Blockbuster

          7    terminated the contract before we did, they could block us

          8    from competing in the content delivery business.  In other

          9    words, if they were the ones that terminated, we could not

11:25    10    use the technology that we had developed the year before

         11    to deliver movies over our network.  And that was a big

         12    concern to me.

         13    Q.   Did -- did you view this as a positive development

         14    for the company?

11:25    15    A.   No.

         16    Q.   Did you need to talk with Mr. Skilling before you

         17    terminated it?

         18    A.   Yes, I did.

         19    Q.   Did you, in fact, meet with Mr. Skilling?

11:26    20    A.   Yes.

         21    Q.   What was the date of that meeting, if you recall?

         22    A.   I think the date of that meeting was February 21st.

         23    Q.   Turn, if you would, to Government's Exhibit 4507.

         24    What is that?

         25    A.   That's a calendar entry.
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          1               MR. BERKOWITZ:  Can -- I move for admission of

          2   Government's Exhibit 4507, Your Honor.

          3               THE COURT:  It's admitted.

          4         (Government's Exhibit Number 4507 was admitted)

11:26     5               MR. BERKOWITZ:  Can you publish it.

          6   BY MR. BERKOWITZ:

          7    Q.   What's the calendar entry reflect, Mr. Rice?

          8    A.   It reflects a meeting with Mr. Skilling, myself and

          9    David Cox on February 21st.

11:26    10    Q.   Was that the meeting -- or what happened at that

         11    meeting, to the best of your recollection?

         12    A.   This is the meeting that Mr. Cox, who was the -- who

         13    was the business leader for our content delivery business.

         14    Mr. Cox and I went to Mr. Skilling's office to let him

11:26    15    know that we felt like we had to terminate the Blockbuster

         16    contract.

         17    Q.   What was his reaction?

         18    A.   He -- after we explained to him the rationale, he

         19    said, "Okay, I understand.  We have to do what we have to

11:27    20    do."

         21    Q.   Did you tell him your views as to whether this was a

         22    good or bad thing in that meeting?

         23    A.   Yes.  I told him that I did not think this was a good

         24    thing for us and -- but that we didn't have any choice.

         25    Q.   Did you tell him what you were going to try and do to
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          1    stay in the content services business?

          2    A.   Yes.

          3    Q.   Which was what?

          4    A.   We would go it alone.  We would take our team and go

11:27     5    to Hollywood and try and secure content for our content

          6    delivery platform independent of Blockbuster.

          7    Q.   Did you believe that when this was publicly announced

          8    it was going to have a negative effect on the stock price?



          9    A.   I thought it would probably have a negative effect on

11:27    10    the stock price, yes.

         11    Q.   Do you remember approximately when it was announced?

         12    A.   The first week or so of March.  It wasn't announced

         13    until the first or second week of March.

         14    Q.   Let's now go -- in our chronology here where -- I'm

11:28    15    going to see where we stand on things.  On February 16th,

         16    you were $111 million away.  You and Mr. Hannon decide to

         17    meet with Mr. Skilling.  Sometime before 2-20, you have

         18    the layoff conversation with Mr. Skilling; correct?

         19    A.   Yes.

11:28    20    Q.   Where you tell him that you think you need to lay

         21    people off?

         22    A.   Yes.

         23    Q.   And on 2-21, you tell Mr. Skilling about Blockbuster;

         24    correct?

         25    A.   That's correct.
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          1    Q.   And this is all leading up to a meeting on -- if I

          2    have a little room here -- on March 7, 2001 where you're

          3    going to go over the state of the business with

          4    Mr. Skilling and also request relief from numbers and so

11:29     5    forth?

          6    A.   Yes.

          7    Q.   Let's turn now to Government's Exhibit 4506.

          8                    We're still all in the first quarter

          9   of 2001; correct, Mr. Rice -- the first three months

11:29    10   of 2001?

         11    A.   That's correct.

         12    Q.   March 7, 2001, is this a calendar entry?

         13    A.   Yes, it is.

         14               MR. BERKOWITZ:  Move for admission of

11:29    15   Government's Exhibit 4506.

         16               THE COURT:  It's admitted.

         17         (Government's Exhibit Number 4506 was admitted)



         18   BY MR. BERKOWITZ:

         19    Q.   What does the calendar entry reflect?

11:29    20    A.   EBS strategy review per Jeff Skilling, EBS location,

         21    the EBS executive committee and the location is the

         22    St. Regis Hotel at the ballroom.

         23    Q.   Did you, in fact, have a meeting on March 7th with

         24    Mr. Skilling present?

         25    A.   Yes.
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          1    Q.   Who was present from Enron Broadband Services?

          2    A.   Myself, Mr. Hannon, Mr. Echols, Mr. Fallon,

          3    Mr. Cox -- I believe Mr. Cox was there.  And there were

          4    several other EBS people there.

11:30     5    Q.   Okay.  We've heard about who Mr. Cox is.  We've heard

          6    about Mr. Hannon.  Who is Mr. Fallon?  That may be the

          7    first time we've heard that name.

          8    A.   Yes.  Mr. Fallon was our head trader.  He was the man

          9    that was in charge of EBS' bandwidth trading organization

11:30    10    and was really responsible for all of the trading.  And at

         11    some point, he became responsible for operation of the

         12    network.  Although, I don't know if it was yet in March

         13    of 2001.  But he was in charge of putting together the

         14    prices, a big part of the budget.

11:30    15    Q.   Where did the meeting take place?

         16    A.   It took place at the St. Regis Hotel.

         17    Q.   Here in Houston?

         18    A.   Here in Houston, yes.

         19    Q.   Was it an all-day meeting?  Was it an hour-long

11:30    20    meeting?  Can you give us a sense?

         21    A.   It was several hours long.  I don't -- it was close

         22    to all day.

         23    Q.   Who did the presenting, if you will?

         24    A.   Mr. Hannon and Mr. Echols did a lot of the

         25    presentation.  I did some introductions, and then each of
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          1    the business unit leaders made a -- made a presentation.

          2    Q.   Did -- during this meeting, was there -- have you

          3    seen a presentation that was presented?

          4    A.   Yes.  There was a presentation that was presented.

11:31     5    Q.   Turn to Government's Exhibit 3041, if you would.

          6                    What is Government's Exhibit 3041,

          7    Mr. Rice?

          8    A.   It's a presentation entitled, "Enron Broadband

          9    Services Revised 2001" plan, March 7, 2001.

11:32    10    Q.   Do you recognize it?

         11    A.   Yes.

         12               MR. BERKOWITZ:  Judge, I'd move for admission

         13   of Government's Exhibit 3041.

         14               MR. HOLSCHER:  No objection.

11:32    15               THE COURT:  It is admitted.

         16         (Government's Exhibit Number 3041 was admitted)

         17   BY MR. BERKOWITZ:

         18    Q.   Is this generally what was among the information that

         19    was communicated on or around March 7 to Mr. Skilling?

11:32    20    A.   Yes, I think it was.

         21    Q.   Turn, if you will, to the second page of that

         22    document.  It says, "Revised plan."  Was this revised plan

         23    discussed, Mr. Rice?

         24    A.   Yes.

         25    Q.   And essentially it's a revised -- well, essentially,
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          1    what is this?

          2    A.   Essentially what it is is -- it's a new plan where we



          3    had reduced our gross margin to reflect what we were

          4    saying in the marketplace.  And we had reduced our

11:32     5    expenses to reflect our need to cut expenses.

          6    Q.   Did the bottom line -- here it's IBIT.  That's the

          7    same as EBIT?

          8    A.   Yes.

          9    Q.   Did that number change between the original plan and

11:33    10    the revised plan?

         11    A.   No, it did not.

         12    Q.   Did you ask for permission to have it changed?

         13    A.   We originally wanted to have that changed, and we

         14    asked to have that changed.

11:33    15    Q.   Why didn't you?

         16    A.   Because Mr. Skilling said that he wanted us to keep

         17    the external number the same as what we had presented in

         18    January.

         19    Q.   Would that keep your quarterly target the same?

11:33    20    A.   Yes.

         21    Q.   How was the gross margin number in this plan arrived

         22    at?  In other words, did you go back to your business

         23    people and say, "I know things are tough, but tell me what

         24    you can do"?

         25    A.   No, that's not what happened.  We sat down and went
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          1    through where we thought we could cut expenses and

          2    identified what we thought we could do in cutting

          3    expenses.  And then we backed into the gross margin number

          4    that it would take to keep the original plan where it was,

11:34     5    at negative $65 million.

          6    Q.   When you say "backed into," can you explain that a

          7    little bit better to the jury?

          8    A.   Yeah.  What that means is we knew we had to keep the

          9    $65 million number and we knew we could cut costs.  So the

11:34    10    only thing that was left was to calculate the gross margin



         11    that it would take, given the reduced expenses, to hit

         12    that minus 65 number.

         13                    So that was a number that was derived at

         14    not by -- not by looking at what we could do with our

11:34    15    customers and where we could generate income, but really

         16    derived at based on what we had told the market what we

         17    were going to do with our budget and where we felt like we

         18    could cut expenses.

         19    Q.   Did you feel, based on the fact that Mr. Skilling

11:34    20    didn't want you to change that number, that it was

         21    important that you portray a number of a loss of

         22    35 million for that quarter?

         23    A.   Yes.

         24    Q.   Let's turn to the next page.  And this is a

         25    discussion of gross margin; correct?
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          1    A.   Yes.

          2    Q.   Was this gone over with Mr. Skilling?

          3    A.   Yes.

          4               MR. BERKOWITZ:  Judge, I'd request permission

11:35     5   to publish -- I have a color version of this.  If I could

          6   put that up there?

          7               THE COURT:  All right.

          8   BY MR. BERKOWITZ:

          9    Q.   Let's go through this.  And this is -- the color is

11:35    10    just for demonstrative purposes.

         11                    What was being communicated to

         12    Mr. Skilling here, generally?

         13    A.   Generally, what we're showing is that from '99

         14    through 2000 almost all of our gross margin came from a

11:35    15    handful of transactions.  And those transactions were

         16    fiber deals and investments and monetizations.

         17    Q.   So gross margin, again, to reorient the jury, it's

         18    what you make from selling your shoes and your belts minus

         19    what it costs to acquire those shoes and belts?



11:36    20    A.   That's correct.

         21    Q.   So you said you were making fiber deals, and

         22    investments was the largest component?

         23    A.   Yes.

         24    Q.   In 1999, the light blue says, "Fiber deals 24

         25    percent"?
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          1    A.   Yes.

          2    Q.   Was this a core part of EBS' business model?

          3    A.   Doing fiber deals was not a core strategic part of

          4    our business model, no.

11:36     5    Q.   The investments, which is the purple; correct?

          6    A.   Yes.

          7    Q.   Were you at EBS for all of 1999?

          8    A.   No.

          9    Q.   Do you know what the bulk of the investment related

11:36    10    activity was in 1999?

         11    A.   I do know what it was, even though I wasn't there.

         12    Q.   What was it?

         13    A.   It was an investment in a company called Ribbons Net.

         14    Q.   Was that hedged in a way similar to what you talked

11:36    15    about Avici being hedged?

         16    A.   It's my understanding that it was hedged in a way

         17    similar to the Avici hedge.

         18    Q.   Do you know with what entity it was hedged?

         19               MR. HOLSCHER:  Your Honor, at this point I

11:37    20   object on hearsay grounds.  It's beyond his personal

         21   knowledge.

         22               THE COURT:  How did you obtain this knowledge?

         23               THE WITNESS:  Just discussions with people at

         24   EBS while I was there.

         25               THE COURT:  As part of your job?
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          1               THE WITNESS:  Yes.

          2               THE COURT:  All right.  Overruled.

          3   BY MR. BERKOWITZ:

          4    Q.   Okay.  What did you understand?

11:37     5    A.   I understood that the transaction was hedged by LJM.

          6    Q.   Okay.  For demonstrative purposes, can we indicate

          7    LJM.

          8                    In 2000, the fiber deals, in the light

          9    blue, make up 41 percent of the gross margin?

11:37    10    A.   Yes.

         11    Q.   Was -- in the first quarter, you did some fiber deals

         12    with actual third parties; is that correct?

         13    A.   I think so, yes.

         14    Q.   Was a -- was a -- substantial part of the fiber deals

11:37    15    in 2000, where did they come from?

         16    A.   Well, at least one of them came from our transaction

         17    with LJM.

         18    Q.   Was it more than just a small part of that 42

         19    percent?

11:38    20    A.   No.

         21    Q.   41 percent.  I'm sorry.

         22                    Was it a large part of the 41 percent?

         23    Was it a small part?  Do you have a view?

         24    A.   My view is it was a large part.

         25    Q.   Okay.  And that was a sale to LJM?
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          1    A.   It was a sale to LJM.  And then at the end of the

          2    year, in the fourth quarter, there was a restructuring of

          3    that deal that produced another $15 million or so of gross

          4    margin.



11:38     5    Q.   Okay.  And just so we're clear -- and I don't want to

          6    create a misimpression -- did you tell Mr. Skilling at the

          7    time, on March 7, that LJM was the source of these

          8    transactions?

          9    A.   I don't think we talked about that on March 7, no.

11:38    10    Q.   Okay.

         11               MR. BERKOWITZ:  Could you put LJM up next to --

         12   up to the fiber deals.

         13   BY MR. BERKOWITZ:

         14    Q.   Okay.  And, again, it wasn't the bulk -- it wasn't

11:38    15    all of it, but it was a substantial part of the fiber

         16    deals were sold?

         17    A.   Yes.

         18    Q.   The dark purple investments, what was the bulk of

         19    those investments?

11:39    20    A.   The majority of that investment was the Avici

         21    investment.

         22    Q.   And that was hedged with LJM and Raptor?

         23    A.   Yes.

         24    Q.   So in content monetization, that was the Braveheart

         25    transaction?
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          1    A.   Yes.

          2    Q.   Which is the sale of what?

          3    A.   Sale of future revenues of our content delivery

          4    business.

11:39     5    Q.   And those revenues were prospective, I take it?  You

          6    didn't know you were going to make any?

          7    A.   Yes, they were prospective revenues.

          8    Q.   So to summarize, what were you telling Mr. Skilling?

          9    And you can take off the red attachments.  What were you

11:39    10    telling Mr. Skilling when you presented this to him?

         11               MR. HOLSCHER:  We ask that the red attachments

         12   be preserved for our use with the witness.



         13               THE COURT:  Preserve them.

         14               MR. BERKOWITZ:  We certainly will.

11:39    15               MR. HOLSCHER:  Just a color copy that we can

         16   use.

         17               THE COURT:  Okay.

         18               THE WITNESS:  What was the question?

         19   BY MR. BERKOWITZ:

11:40    20    Q.   What were you communicating to Mr. Skilling?

         21    A.   What we were communicating was that for the first two

         22    years of EBS' existence almost none of the gross margin

         23    came from our strategic businesses.

         24    Q.   Was that troubling?

         25    A.   Yes.
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          1    Q.   Why?

          2    A.   Because the whole premise of the value that we were

          3    trying to develop within EBS was based on these two core

          4    businesses and the fact that those two core businesses are

11:40     5    different from what our competitors in the industry were

          6    doing and they were very similar to what we were

          7    successful in in the energy business.

          8                    And so it was important to be able to

          9    demonstrate to the market that we're doing something we

11:40    10    know how to do and it's unique, no one else is doing it.

         11               MR. BERKOWITZ:  Let me turn to major category

         12   of expenses.  And I have a color demonstrative of that, as

         13   well, which we'll be happy to preserve for the defendants,

         14   Your Honor.

11:41    15                    Can you put that up?

         16   BY MR. BERKOWITZ:

         17    Q.   Was this chart discussed with Mr. Skilling?

         18    A.   Yes, I think so.

         19    Q.   Could you articulate what was discussed, or what does

11:41    20    this chart reflect about that?

         21    A.   The primary thing the chart is reflecting is that our



         22    expenses have grown dramatically in the last two years.

         23    And we're currently at a rate of $522 million, and they

         24    were outpacing our gross margin.

         25    Q.   Okay.  As a result of this meeting, was there an
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          1    agreement as to what to do?

          2               MR. BERKOWITZ:  You can take that down,

          3   Mr. Sasso.

          4               THE WITNESS:  Yes.

11:41     5   BY MR. BERKOWITZ:

          6    Q.   What was that?

          7    A.   We agreed that we were going to restructure EBS, we

          8    were going to cut costs within EBS, and -- but that we

          9    were going to keep our external reporting number the same.

11:42    10    Q.   Was there a plan to carry through on this?

         11    A.   Yes, there was.

         12    Q.   What was the plan?

         13    A.   There were a couple of elements to what we were going

         14    to do.  One was we had to cut employees.  We had made the

11:42    15    decision that we were going to lay off employees.

         16                    We also agreed that -- or Mr. Skilling

         17    agreed that we could transfer some of our corporate

         18    functions, things like some of our public relations and

         19    marketing functions, to Enron Corp.  In other words, we

11:42    20    take those costs and move them to the corporate level so

         21    they wouldn't show up as EBS costs.  And I think we also

         22    agreed to change our depreciation schedule to reduce our

         23    depreciation costs.

         24    Q.   So lay off people to -- how would lay off people

         25    help?
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          1    A.   Well, if we lay them off, we don't have to pay them.

          2    So that's costs that we don't incur.

          3    Q.   And shifting costs to corporate, can you explain what

          4    that means?

11:43     5    A.   Really what that means is it doesn't really change

          6    the costs, but it changes how they are reported.  So there

          7    were several million dollars of costs that EBS was

          8    absorbing, that we said maybe corporate can take those

          9    costs and -- and then we wouldn't have to absorb them.  We

11:43    10    didn't cut people for that.  We didn't really cut the

         11    functions, that I know of, for that.  We simply moved them

         12    from EBS to corporate.

         13    Q.   So somebody else was covering the expenses?

         14    A.   Yes.

11:43    15    Q.   And the functions were supposed to move to Corp?

         16    A.   Yes.

         17    Q.   Do you know one way or the other whether that

         18    happened?  Do you have personal knowledge?

         19    A.   I believe it did happen, yes.

11:43    20    Q.   Okay.  The layoffs -- and you said depreciation was

         21    changed, as well?

         22    A.   Yes.

         23    Q.   Do you have any personal knowledge about what

         24    happened with that?

         25    A.   Well, I think I know what happened.  I don't really
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          1    understand how that happened.

          2    Q.   Okay.

          3    A.   So --

          4    Q.   All right.  Well, I won't ask you about it if you

11:44     5    don't understand.

          6    A.   Okay.



          7    Q.   But -- I mean, give us your general understanding,

          8    recognizing that you're not --

          9    A.   Yes.  It's my understanding that --

11:44    10               MR. HOLSCHER:  Objection; I think it is beyond

         11   his personal knowledge.

         12               THE COURT:  What are you basing this on?

         13               THE WITNESS:  I read documentation on the basis

         14   for the change in the depreciation.  But because I'm not an

11:44    15   accountant, the underlying rationale for that is not

         16   something that I can talk about.

         17               THE COURT:  Do you know what happened?

         18               THE WITNESS:  Yes, I know what happened.

         19               MR. HOLSCHER:  Your Honor, just briefly.  For

11:44    20   each of these areas where the witness goes based upon what

         21   someone else told him outside their knowledge and

         22   unfortunately is going to require us to cross-examine on

         23   that substantive accounting area, and I just alert you to

         24   that.  I mean, we --

         25               THE COURT:  Well, I don't know whether it does
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          1   or not.  He's just explaining the effect of it in dollars

          2   and cents, not the accounting treatment.

          3   BY MR. BERKOWITZ:

          4    Q.   Yeah.  And putting aside the accounting treatment,

11:45     5    because I don't want to subject you to cross-examination

          6    on arcane accounting you know nothing about --

          7               MR. HOLSCHER:  Your Honor, I just have to

          8   object.  If there is going to be any questions as to

          9   whether the accounting was appropriate, we're going to have

11:45    10   to cross-examine.  And it's not to subject him to it.  We

         11   would need to prove it.

         12               THE COURT:  We'll get to that on

         13   cross-examination.  Let's hear the answer.

         14   BY MR. BERKOWITZ:



11:45    15    Q.   Mr. Rice, do you have a sense as to the -- is that

         16    one of the factors that was done in order to help meet the

         17    number for the quarter?

         18    A.   Yes.

         19    Q.   Do you know why -- why was the decision made to do

11:45    20    that?

         21    A.   Because that would reduce our costs for the quarter

         22    and for the rest of the year.

         23    Q.   And you don't have any knowledge about whether the

         24    accounting was appropriate or not, I take it?

         25    A.   No, I don't.
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          1    Q.   Okay.  In order to effectuate the layoffs, what did

          2    you intend to do?  What was the game plan?

          3    A.   Well, after a number of years of experience in doing

          4    some reorganization, we decided either at that meeting or

11:46     5    shortly after that meeting that we needed to communicate

          6    with the employees what we were thinking because rumors

          7    get out and we just wanted to address it as soon as we

          8    could with the employees that might be affected.

          9    Q.   So was there a plan to visit with the employees?

11:46    10    A.   Yes.  We set up some employee meetings for the

         11    following week.

         12               THE COURT:  We're going to address this after

         13   lunch.

         14               MR. BERKOWITZ:  Very good, Your Honor.

         15               THE COURT:  We will stand in recess until 1:15,

         16   ladies and gentlemen.

         17                 (A recess was had at 11:46 a.m.)

         18                       - - - - - -

         19   

         20   

         21   

         22   

         23   



         24   

         25   
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01:14     1            THE COURT:  Please be seated.

          2                 Mr. Berkowitz, you may continue.

          3            MR. BERKOWITZ:  Thank you, your Honor.

          4   BY MR. BERKOWITZ:

          5   Q.  Mr. Rice, when we broke for lunch, we were talking about

01:14     6   the March 7th meeting with Mr. Skilling, where you were getting

          7   approval to lay people off and to cut expenses.  Do you

          8   remember that meeting?

          9   A.  Yes.

         10   Q.  You talked about having to go to Portland to inform folks

01:14    11   what was happening.

         12   A.  That's correct.  We set up a meeting for the following

         13   week.

         14   Q.  Did you, Mr. Rice, end up going to Portland, Oregon, with

         15   others on or around March 15th to make a presentation to the

01:14    16   employees?

         17   A.  Yes, I did.

         18   Q.  Was Mr. Skilling present in Portland?

         19   A.  Yes.

         20   Q.  Did you take the corporate plane to Portland?

01:15    21   A.  Yes.  Actually, I was in Colorado on spring break.  And the

         22   corporate plane stopped there to pick me up, and then we went

         23   on to Portland.

         24   Q.  Did you have a conversation with Mr. Skilling before the

         25   presentation to the Portland folks, about a characterization of
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01:15     1   any sort?

          2   A.  Yes.  We -- we talked about the presentation and who was

          3   going to do different parts of the presentation.  And in that

          4   discussion Mr. Skilling told me that he wanted to characterize

          5   the layoffs as "redeployments."

01:15     6   Q.  Did Mr. Skilling tell you why he wanted to characterize the

          7   layoffs as "redeployments"?

          8   A.  He just told me that he thought that that would be a better

          9   way to pitch it; and I said, "That's -- that's fine."

         10   Q.  In your mind, Mr. Rice, were you going up there to lay off

01:15    11   people or to redeploy people?

         12   A.  Yeah.  We were -- in my mind, we were going up to lay off

         13   people.

         14   Q.  Can you tell the jury what "redeployment" is?

         15   A.  "Redeployment" is taking employees in a business unit --

01:16    16   something that we did at Enron from time to time, if a unit

         17   within a business unit either had slow business or too many

         18   employees, we would try and find a job for those employees in

         19   different parts of Enron.  And we would call that

         20   "redeployment."

01:16    21   Q.  But you were going up to, essentially, tell the folks in

         22   Portland what?

         23   A.  We were going up to tell them that a lot of them were

         24   essentially being laid off.  The difference between

         25   redeployments and layoffs were layoffs were immediate and they
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01:16     1   were actually asking people to leave the company.

          2   Q.  With respect to the meeting in Portland, where did that

          3   occur?

          4   A.  I think it occurred at a hotel conference room in Portland.

          5   Q.  All right.  And was that meeting videotaped, Mr. Rice?

01:16     6   A.  Yes, it was.

          7   Q.  You've given testimony in another matter about videotape,

          8   correct?

          9   A.  Yes.



         10   Q.  Have you been in error about whether a videotape was, in

01:17    11   fact, played at a particular time?

         12   A.  Yes.

         13   Q.  Now, this particular meeting, Mr. Rice, on March 15th in

         14   Portland, did that meeting occur?

         15   A.  Yes, it did.

01:17    16   Q.  Have you reviewed a videotape of that meeting?

         17   A.  Yes.

         18   Q.  Were you present for that meeting?

         19   A.  Yes, I was.

         20   Q.  Who else was on the videotape?

01:17    21   A.  Mr. Hannon was on the videotape.  Mr. Skilling was on the

         22   videotape, and at times some other Enron Broadband managers

         23   were on it.

         24            MR. BERKOWITZ:  Judge, at this time I'd like to move

         25   into evidence Government Exhibit 4533, which is a DVD of the
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01:17     1   3-15, 2001, Portland meeting, and Government Exhibit 3046,

          2   which is a transcript of that meeting.

          3                 And I've spoken with defense counsel about it.

          4            THE COURT:  All right.

          5            MR. HOLSCHER:  No objection, your Honor.  Same

01:17     6   standing request, that they play the whole thing.

          7            THE COURT:  They're admitted.

          8       (Government's Exhibit Number 4533 admitted.)

          9       (Government's Exhibit Number 3046 admitted.)

         10            MR. BERKOWITZ:  We have -- in accordance with the

01:18    11   defendants' standing request, your Honor, we're going to play

         12   most of this video now for the jury.  We have cut out a small

         13   portion, which I've talked to defense counsel about; but we'd

         14   request permission to play that video now, your Honor.

         15            THE COURT:  Okay.

01:18    16            MR. BERKOWITZ:  It's about 45 minutes long.

         17   Hopefully, it will make some sense.

         18                 Let's go to Portland, March 15th, 2001.



         19            MR. HOLSCHER:  Your Honor, just for the record,

         20   there's another part of this tape that we will, if necessary,

01:18    21   play on cross-examination.

         22            THE COURT:  Okay.  Which pages, for the transcript,

         23   are you going to play?

         24            MR. BERKOWITZ:  We are -- 1 through, I think, 50 -- 1

         25   through 59 is what we're playing, your Honor.  We're taking out
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01:19     1   a small portion on page 30 through 34, and we've told defense

          2   counsel about that.  It relates to a matter that's not at

          3   issue.

          4            THE COURT:  All right.

          5            MR. BERKOWITZ:  I may stop one or two times.

01:19     6            MR. HOLSCHER:  The Portland meeting lasts longer than

          7   the tape they're playing; and we'll deal with it on cross, your

          8   Honor.

          9            THE COURT:  All right.  You may play it.

         10       (Tape playing)

01:21    11   BY MR. BERKOWITZ:

         12   Q.  Is there sound in the video?

         13   A.  No.

         14       (Tape playing)

         15            MR. BERKOWITZ:  Can you stop there, Mr. Sasso?

01:21    16   BY MR. BERKOWITZ:

         17   Q.  That's you, Mr. Rice?

         18   A.  Yes, that's me.

         19   Q.  Who else was present?

         20   A.  Mr. Hannon and Mr. Skilling.

01:21    21   Q.  You were communicating some bad news about the business?

         22   A.  Yes.

         23   Q.  All right.  So, this is on 3-23.  You said that -- "the

         24   last six to eight months, an absolute meltdown in both of the

         25   businesses"?
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01:21     1   A.  That's correct.

          2   Q.  And what businesses were you talking about?

          3   A.  Our Intermediation business and our Content Delivery

          4   business.

          5            MR. BERKOWITZ:  Okay.  You can go ahead.

01:25     6       (Tape playing)

          7   BY MR. BERKOWITZ:

          8   Q.  That's Mr. Hannon?

          9   A.  Yes, that is.

         10       (Tape playing)

01:29    11            MR. BERKOWITZ:  Can you stop that?

         12   BY MR. BERKOWITZ:

         13   Q.  That's Mr. Skilling?

         14   A.  Yes, it is.

         15   Q.  And he said, "The whole revenue opportunity we saw in this

01:30    16   marketplace is gone, or shrunk significantly.  We have to get

         17   our cost structure down so we can survive this"?

         18   A.  Yes.

         19   Q.  Okay.

         20       (Tape playing)

01:38    21            MR. BERKOWITZ:  Can you stop that?

         22   BY MR. BERKOWITZ:

         23   Q.  Do you have an understanding as to what Mr. Skilling is

         24   communicating about the redeployments at that point with

         25   respect to Portland versus Houston?
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01:38     1   A.  Yeah.  My understanding is that there were to be 60 people

          2   or so affected in Portland but that the businesses that Enron

          3   had in Portland could not absorb that many people.  And the

          4   only opportunity for the people that lived in Portland, other

          5   than the few that might be able to be absorbed into Portland



01:38     6   General or the Wholesale group there, would be to move to

          7   Houston.

          8                 Now, we knew that most of these people -- in

          9   fact, very few of the people that would be affected had a skill

         10   set that would be transferable to Houston.

01:38    11   Q.  What was in -- what types of jobs were in Houston?  Were

         12   they EBS related jobs?

         13   A.  No.  There were -- there were going to be very few EBS

         14   related jobs in Houston.  Because we were cutting staff in EBS

         15   in Houston, too.

02:05    16       (Tape playing)

         17            MR. BERKOWITZ:  Your Honor, I've got some good news

         18   and some bad news.  But first the good news.

         19   BY MR. BERKOWITZ:

         20   Q.  Marla Barnard, she was mentioned a couple times.  Can you

02:05    21   tell the jury who she is?

         22   A.  Marla Barnard was the woman that ran the EBS human

         23   resources, department of HR -- the head of our HR group.

         24   Q.  Did Ms. Barnard stay and continue talking to the employees

         25   after you left?
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02:05     1   A.  Yes, I think she did.

          2   Q.  Did you watch a continuation of the videotape, even though

          3   you weren't present?

          4   A.  Yes, I did watch that video.

          5   Q.  But you weren't there; so, you don't know for certain that

02:06     6   it happened?

          7   A.  No, I wasn't there.

          8            MR. BERKOWITZ:  All right.  We're not going to play

          9   that portion.  The defense said they may want to play it.

         10                 But what did happen, despite all the time we had

02:06    11   to prepare while Mr. Koenig was on the stand, your Honor, I

         12   think that about ten pages got cut off that shouldn't have

         13   gotten cut off from earlier in this presentation.

         14                 So, we're going to have to go back and play --



         15   the jury hasn't seen it, but it's from earlier in this

02:06    16   presentation.

         17                 You guys ready?

         18            MR. HOLSCHER:  If you could just let --

         19            MR. BERKOWITZ:  I'm sorry?  What do you need?

         20            MR. HOLSCHER:  Please let the jury know how many

02:06    21   minutes it was.  I think it's about 17 minutes.

         22            MR. BERKOWITZ:  I think that's right, yes.

         23                 Can you, gentlemen, tell us how -- it was when

         24   there was a break and a skip, which the jurors probably

         25   noticed.  But if you could let me know how far into the tape it
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02:06     1   is.  It was on the left-hand side.

          2                 It looks to be 19 minutes, up on the screen.  Why

          3   don't we go with that?

          4            MR. HOLSCHER:  (Indicating).

          5            MR. BERKOWITZ:  Okay.  I think it's page 17, your

02:20     6   Honor.

          7       (Tape playing)

          8            MR. BERKOWITZ:  I think that's it in terms of video.

          9   BY MR. BERKOWITZ:

         10   Q.  As I said, there was a continuation after you left,

02:20    11   correct, Mr. Rice?

         12   A.  Yes.

         13   Q.  After the March 20 -- after the March 15th meeting or

         14   around that time, they mentioned in there the Blockbuster

         15   contract?

02:20    16   A.  Yes.

         17   Q.  Was that publicly announced around that time?

         18   A.  It was, around that time, publicly announced.

         19   Q.  What -- what was going on with the stock price around the

         20   time of the Blockbuster termination announcement, if you

02:21    21   remember?

         22   A.  I remember that Enron's stock dropped 8 or $10, I think,

         23   within a few days after we announced the Blockbuster contract



         24   termination.

         25   Q.  Did -- with respect to rumors and other things, were there

Cheryll K. Barron, CSR, CM, FCRR                  cgjenron@opli                     

                                                                     2849

02:21     1   rumors in the marketplace during that time period about EBS?

          2   A.  Yes, there were.

          3   Q.  And what -- generally what do you recall those rumors being

          4   about EBS in that mid-March, 2001, time period?

          5   A.  The rumors that I recall were rumors that we were shutting

02:21     6   down our Content Services business and also rumors that we had

          7   layoffs, that we were laying people off within our -- within

          8   EBS.

          9   Q.  Was there a conference call scheduled to address those and

         10   other concerns that were in the marketplace and to address the

02:21    11   fall in the stock price?

         12   A.  Yes, there was.

         13   Q.  Were you a participant in that call?

         14   A.  I was not a participant in that call.

         15   Q.  Do you know who held the call?

02:22    16   A.  Mr. Skilling held it with others.

         17   Q.  Did you listen to the call at or around the time of the

         18   call?

         19   A.  I listened to the call either that day or shortly

         20   thereafter.

02:22    21   Q.  Have you reviewed a transcript of that call?

         22   A.  Yes, I have.

         23            MR. BERKOWITZ:  Judge, I'd move into evidence

         24   Government Exhibit 4437, which is a transcript of the

         25   March 23rd, 2001, call.
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02:22     1            MR. HOLSCHER:  No objection, your Honor.

          2            THE COURT:  Haven't we already heard that?

          3            MR. BERKOWITZ:  We're certainly not going to play it,

          4   Judge; but this is just a transcript.

          5            THE COURT:  All right.  It's admitted.

02:22     6       (Government's Exhibit Number 4437 admitted.)

          7   BY MR. BERKOWITZ:

          8   Q.  Okay.  Mr. Rice, did Mr. Skilling fairly and accurately

          9   portray the financial condition of EBS in that March 23rd,

         10   2001, conference call?

02:22    11            MR. HOLSCHER:  Your Honor, at this time we're going to

         12   object.  The jury's heard the -- seen the two calls, heard one,

         13   seen the transcript.  They can have their own opinion.  This

         14   person is --

         15            THE COURT:  All right.  The objection is overruled.

02:23    16   A.  What was the question?

         17   BY MR. BERKOWITZ:

         18   Q.  Did Mr. Skilling fairly and accurately portray the true

         19   financial condition of EBS during the March 23rd, 2001, call?

         20   A.  No.

02:23    21   Q.  Let's go to some specifics of the call.

         22            MR. BERKOWITZ:  Page 5 of the transcript, Mr. Sasso,

         23   if you could put that up.

         24   BY MR. BERKOWITZ:

         25   Q.  On the middle of the page, "There have been some rumors
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02:23     1   that we have terminated our intermediation business."

          2   A.  That is absolutely not true.

          3   Q.  Mr. Rice, you hadn't terminated the intermediation

          4   business, had you?

          5   A.  No, we had not.

02:23     6   Q.  Mr. Skilling goes on to say, "We're having a great quarter

          7   in the intermediation side of the bandwidth business.  I'll

          8   remind you that we have an enormous lead over other players in

          9   this industry."



         10                 Did you have an enormous lead over other players

02:23    11   in the industry, Mr. Rice?

         12   A.  I don't feel like we had an enormous lead over other

         13   players in the industry.

         14   Q.  Fair to say that you had more people than others in the

         15   industry?

02:24    16   A.  We did.

         17   Q.  Okay.  Were you having a great quarter, in your view, in

         18   the intermediation side of the bandwidth business?

         19   A.  No, we weren't.

         20   Q.  What was going on?

02:24    21   A.  In the intermediation side of our business, we were -- we

         22   hadn't generated any transactions that I can recall that had

         23   any significant gross margin in them.  We -- we had almost no

         24   customers and no transactions, other than the trades that we

         25   were doing on the trading side of our business.
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02:24     1   Q.  Well, weren't the trades good news, Mr. Rice?  You were

          2   doing volumes of trades at that time.

          3   A.  The trades were good in that we were doing trades, but we

          4   weren't making any money in our trading business.  And the

          5   trading side of our business was only one element of our

02:24     6   intermediation business.

          7   Q.  With respect to the trades that you were doing, did you

          8   feel that you could control the number of trades that were

          9   done?

         10   A.  Yes.  And, in fact, Mr. Fallon, who ran our trading

02:25    11   business, used to talk about whipping up the market as a way of

         12   getting to our targets on number of trades.

         13   Q.  How were you able to do that?  How were you able to just

         14   create trades?

         15   A.  Well, my understanding from Mr. Fallon was that he --

02:25    16            MR. HOLSCHER:  Your Honor, at this point we object on

         17   hearsay.

         18            THE COURT:  All right.  Sustained.



         19   BY MR. BERKOWITZ:

         20   Q.  Were you make -- do you know -- do you know, from your

02:25    21   review of the financial information, whether any money was

         22   being made -- profit on the trades?

         23   A.  No, no money was being made on the trades in aggregate.

         24   Q.  So, if you were willing to, in Mr. Skilling's words,

         25   sell -- sell high and -- or sell low and buy high, you could
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02:25     1   probably do a trade, correct?

          2   A.  Yes.  We could convince people to do trades with us simply

          3   by doing them at zero margin or negative margin.

          4   Q.  All right.  On page 6, from "There has been some talk we

          5   are laying off people," middle of the page, line 7, down to the

02:26     6   bottom, "There has been some talk we are laying off people.  We

          7   are moving people around inside of EBS.  This is very good

          8   news.  And let me tell you what we are doing in EBS right now.

          9   It is our view, given what's going on in the communications

         10   business in general, that there is more access to contract

02:26    11   availability of bandwidth than we would have expected at this

         12   early stage of the -- the development of the marketplace.  We

         13   will not have to make as large an investment in our network as

         14   we had expected because we are going to be able to have access

         15   to third-party networks much more easily and at a lower cost

02:26    16   than we expected."

         17                 Was that statement misleading in any way?

         18   A.  Yes, it was.

         19   Q.  Can you tell the jury how it was misleading?

         20   A.  It was misleading in that we were, in fact, laying off some

02:27    21   people within EBS.  This was not good news for us.  We were

         22   laying off people in EBS because our cost structure was too

         23   high and we had no revenues to speak of to offset that cost

         24   structure.  We had also cut our capital budget, not so much

         25   because we didn't have to make investments anymore but because
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02:27     1   we really couldn't justify making those investments.  Because

          2   the condition of EBS and the condition of the industry was so

          3   bad that we couldn't support making those investments anymore.

          4   Q.  Can you --

          5            MR. HOLSCHER:  Your Honor, if I could just make a

02:27     6   106 objection, the Government is aware that in the question and

          7   answer there's an explicit clarification of the redeployment

          8   that describes it as a redeployment outside of EBS; and this is

          9   misleads the jury.

         10            THE COURT:  All right.  You can question him about

02:27    11   that during your cross.

         12                 Go ahead.

         13   BY MR. BERKOWITZ:

         14   Q.  Sir, let's talk about that in particular.  Whether people

         15   were being moved around inside of EBS or being redeployed

02:28    16   outside of EBS, was that good news, period?

         17   A.  No, that wasn't good news.

         18   Q.  Okay.  And is the explanation that's given here for it

         19   misleading?

         20   A.  Yes, it is.

02:28    21   Q.  You talked about the capital expenditure budget.  Explain

         22   for the jury again what that is.  That was kind of the building

         23   out of the network?

         24   A.  Our capital expenditure budget was the building out of our

         25   network.  It was the money that we invested to build dark
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02:28     1   fiber, to the extent we were building fiber, putting into

          2   pooling points the switches that we used to interconnect with

          3   other networks and other investments that were made on our

          4   network.

          5   Q.  In your view was the decrease in capital expenditure being



02:28     6   made because the price of bandwidth was cheaper and was

          7   generally more available?

          8   A.  No.  In my view, our reduction in capital expenditure was

          9   made because we could no longer justify putting more money into

         10   EBS because of our conditions.

02:29    11            MR. BERKOWITZ:  Page 7, Mr. Sasso, line 3 through 13.

         12   BY MR. BERKOWITZ:

         13   Q.  Mr. Skilling says, "So, we are very comfortable with the

         14   projections on volumes and the targets and the benchmarks we

         15   set for EBS.  But we believe we can do that with less capital

02:29    16   employed than we thought in the past and with less investment

         17   in network activities.  So, EBS is coming along just fine."

         18                 That portion of the statement, was that

         19   misleading?

         20   A.  That was misleading.  EBS was not coming along just fine.

02:29    21   Q.  All right.  Can you explain -- were you comfortable with

         22   the projections on volume -- on targets?

         23   A.  I was comfortable with the projections on volumes and the

         24   number of trades that we had done.  I was not comfortable with

         25   our projection on our EBIT target.
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02:29     1   Q.  What was your EBIT target?

          2   A.  Our EBIT target for the year was still negative

          3   $65 million.

          4   Q.  And what about for the quarter?

          5   A.  For the quarter, it was minus $35 million.

02:30     6   Q.  Were you comfortable, based on what you knew and what you'd

          7   communicated to Mr. Skilling, that the target -- financial

          8   target of a $35 million loss for the quarter and a $65 million

          9   loss for the year were achievable?

         10   A.  I think that by this point in time, we had an idea of where

02:30    11   we were going to get the gross margin to meet the $35 million

         12   for the first quarter.  I was still not comfortable that we

         13   would be able to meet the $65 million for the rest of the year.

         14   Q.  And had you communicated those concerns to Mr. Skilling?



         15   A.  Yes.

02:30    16   Q.  Line 9, "And, again, our strategy in the bandwidth business

         17   was predicated on a surplus of supply and a decline of prices.

         18   We are in a situation where we clearly have a surplus in supply

         19   and we have real fast declining prices.  So, that's good, in

         20   fact, that's better for us as time goes on.  So, EBS is looking

02:31    21   good."

         22                 Sir, is that statement misleading?

         23   A.  Yes, that statement is misleading.

         24   Q.  And can you explain to the jury why it's misleading?

         25   A.  Well, our strategy at EBS contemplated a decline in prices;
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02:31     1   but our strategy wasn't prepared to deal with a complete

          2   collapse in bandwidth prices.  And what happened with that

          3   collapse was almost a complete shutdown or a meltdown in the

          4   business, which dried up any opportunities we had to do deals

          5   and -- and to close deals and to generate gross margin.

02:31     6   Q.  Would it have been important for the analysts to know, in

          7   your view, that in the last six to eight months before this

          8   call there had been an absolute meltdown in both the Content

          9   Services and the Intermediation businesses?

         10   A.  Yeah, I think that would have been important.

02:32    11            MR. HOLSCHER:  Your Honor, an objection.  The idea

         12   that only Enron possessed the information as far as the

         13   telecommunication market is inherently misleading.  And it's

         14   not -- it's not a topic for a call for a particular company.

         15   These analysts know what's going on in the telecommunications

02:32    16   market before they hear it from Mr. Skilling.

         17            THE COURT:  That's more an argument than an objection.

         18            MR. BERKOWITZ:  Let me rephrase the question.

         19   BY MR. BERKOWITZ:

         20   Q.  Would it have been important for the analysts to know that

02:32    21   in the last six months there had been an absolute meltdown in

         22   Enron's Content Services business and in Enron's Trading and

         23   Intermediation business?



         24   A.  Yes, I think that would have been valuable for them to

         25   know.
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02:32     1   Q.  Mr. Rice, if there was news in the marketplace generally

          2   about these, why lie about it?

          3            MR. HOLSCHER:  Objection, your Honor, argumentative.

          4            THE COURT:  Overruled.

          5            MR. HOLSCHER:  Further objection as to whether -- he's

02:32     6   speaking of the state of mind of our client, your Honor.

          7            THE COURT:  Overruled.

          8   BY MR. BERKOWITZ:

          9   Q.  Do you understand the question, Mr. Rice?

         10   A.  Yes.  I think there was generally news in the marketplace

02:33    11   that the market in general was having a meltdown, so to speak.

         12   But the news coming from Enron was that "that's not really

         13   affecting us.  In fact, that's good for us," and that is

         14   misleading.

         15   Q.  It wasn't, in fact, good for you, was it?

02:33    16   A.  It wasn't good for us.

         17   Q.  Turn to page 13, line 12 through the end of the page.

         18                 "Just in general, this marketplace is going

         19   through a very tough time."  This is Mr. Skilling.

         20                 "I look at this as the natural gas business in

02:33    21   the mid Eighties all over again.  There is a meltdown in

         22   prices.  There's way too much supply.  And you can change the

         23   word 'fiber' and you can put in the word 'natural gas' and go

         24   back in time to 1986, it's almost identical; and that is

         25   exactly the sort of market where people need financing and they
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02:34     1   need revenues.  And the only way you can get financing and the

          2   only way you can get revenues in this sort of market is to

          3   create an open and competitive market for bandwidth so you can

          4   get forward prices and you can have an open market for sale of

          5   excess or surplus capacity.  And, so, I think this is going to

02:34     6   accelerate the opening of the market.  So, I'm feeling very

          7   good about the position of bandwidth right now."

          8                 Mr. Rice, taking that paragraph as a whole, was

          9   that accurate?  Was it misleading in any way?

         10   A.  I feel that that was a misleading paragraph.

02:34    11   Q.  Can you explain to the jury why?

         12   A.  Because in that paragraph there's a description of what's

         13   happening in the market and the market is falling apart and is

         14   melting down; but at the -- at the end of the paragraph, he

         15   says that, "Given all of those things, I think" -- or "I feel

02:34    16   very good about the position of bandwidth right now."

         17                 That is misleading because what was really

         18   happening is we were unable to execute any profitable

         19   transactions.  We were unable to get any customers interested

         20   in the types of products and services we were offering; and the

02:35    21   reason is because their market, the market that we were in, was

         22   in a meltdown.

         23   Q.  Did -- did you believe that the comparison to the gas --

         24   the gas market Mr. Skilling was making was an accurate

         25   comparison?
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02:35     1   A.  Only to a certain extent.  There -- it's true that the gas

          2   market in the mid Eighties fell apart in many ways like the gas

          3   market -- or like the bandwidth market in 2000 and 2001.  But

          4   they were different in that in the natural gas industry, there

          5   was still relatively high market prices.  So, we could find

02:36     6   customers in the natural gas industry in the mid Eighties that

          7   would pay us a relatively high price.  And our job then was to

          8   acquire natural gas from a supplier and get it transported to

          9   that customer.



         10                 So, the difference was that the buyers in the

02:36    11   bandwidth business were not willing to pay a high price because

         12   they had access to all of this cheap bandwidth.  So, we

         13   couldn't find a way to get deals done that had margin in them.

         14                 In the mid Eighties, we had the ability to find

         15   buyers that were actually paying a high price.  Now, there were

02:36    16   a lot of reasons for that; but we had an opportunity in the gas

         17   business in the mid Eighties to actually do transactions that

         18   made money.  And, so, to me, it wasn't -- it wasn't a good

         19   analogy.

         20   Q.  All right.  Was the -- was the market for EBS's business

02:36    21   much worse than the gas business, in your view, in the mid

         22   Eighties?

         23   A.  Yes.

         24   Q.  Let me go to page 32 --

         25            MR. BERKOWITZ:  Your Honor, this is a short question
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02:37     1   and answer clip.  Instead of my reading it, can I have the

          2   Court's permission to play it or not?

          3            THE COURT:  All right.

          4            MR. BERKOWITZ:  Okay.  The -- bottom of page 32.  This

          5   is near the end of the call.

02:38     6                 Are you going to have that, Mr. Sasso; or do you

          7   want me to waste my voice a little?

          8                 We'll give it one more shot; and then I'll read

          9   it, your Honor.

         10       (Tape playing)

02:39    11   BY MR. BERKOWITZ:

         12   Q.  Let's take that last sentence, "But essentially strong

         13   growth on the Intermediation side, strong growth on the Content

         14   Services side in terms of people, budgets, the whole thing."

         15                 Is that accurate, Mr. Rice?

02:40    16   A.  No.

         17   Q.  What was the reality?

         18   A.  The reality is that we were cutting people on the



         19   Intermediation side, we were cutting people on the Content

         20   Services side, and we were cutting people across the board.

02:40    21   Q.  Why?

         22   A.  Because our cost structure was too high across the board

         23   and we did not have the customer base or the revenue base to

         24   support that.

         25   Q.  Was it accurate to say that the -- the reason for a
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02:40     1   reduction was because you were able to get access to network

          2   cheaper?

          3   A.  That wasn't the reason for the reduction.  The reason for

          4   the reduction was because across the board we -- we had high

          5   costs and they were growing and we had no revenues.

02:41     6   Q.  Mr. Rice, at that time in March 23rd, 2001, did you have

          7   any view as to whether the market was giving much value to EBS?

          8   A.  At that point in time, I did not think there was very much

          9   value embedded in the price of Enron stock for EBS.

         10   Q.  And why would anyone lie if there was no value in the

02:41    11   stock?

         12            MR. HOLSCHER:  Objection, your Honor.  First,

         13   speculation as to the premise, and speculation as to the second

         14   premise.

         15            THE COURT:  I sustain the objection.  We'll take our

02:57    16   afternoon recess.  We'll stand in recess until 3:00 o'clock.

         17            MARSHALL:  All rise.

         18       (Recess)

         19            THE COURT:  Please be seated.

         20                 Mr. Berkowitz, you may continue.

02:58    21            MR. BERKOWITZ:  Thank you, your Honor.

         22   BY MR. BERKOWITZ:

         23   Q.  All right.  Mr. Rice, March 23rd, 2001, the call that we

         24   just went through, I want to keep your attention focused on

         25   that time period and direct your attention, if you could, to
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02:58     1   Government Exhibit 3048.  Take a look at that and tell the jury

          2   what it is.

          3   A.  This is an e-mail dated March 23rd, 2001, with an

          4   attachment which is Monday's executive management summary for

          5   EBS.

02:58     6   Q.  Did you receive a copy of this?

          7   A.  Yes.

          8            MR. BERKOWITZ:  Judge, I'd move into evidence

          9   Government Exhibit 3048.

         10            MR. HOLSCHER:  No objection, your Honor.

02:58    11            THE COURT:  It's admitted.

         12       (Government's Exhibit Number 3048 admitted.)

         13   BY MR. BERKOWITZ:

         14   Q.  And just to be clear, what exactly is this, again?  Could

         15   you explain to the jury what it is we're looking at?

02:59    16   A.  This is what we called an executive management summary, and

         17   it's a summary of the status of our business that myself and

         18   other members of EBS management got on a weekly basis.

         19   Q.  Is this something that was publicly available?

         20   A.  It was publicly available within Enron, within EBS.

02:59    21   Q.  What about to the investors, the investing public?

         22   A.  No.  I don't think it was available to anyone outside of

         23   EBS, or Enron.

         24   Q.  Was this information sent to Mr. Skilling?

         25   A.  I don't know if it was.
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02:59     1   Q.  Would this type of information have been discussed at those

          2   Monday morning meetings?

          3   A.  Some parts of it would have been discussed at the Monday

          4   morning meetings.

          5   Q.  Do you feel that by -- based on your interactions and



02:59     6   discussions with Mr. Skilling during the first quarter of '01,

          7   do you feel as if he had a pretty good sense as to what was

          8   going on financially within EBS during that time?

          9   A.  Yes, I do.

         10   Q.  Let's turn to page 3, if you can.  That's the first

03:00    11   quarter, 2001, earnings estimate?

         12   A.  Yes, it is.

         13   Q.  And it's based on activity through March 26th, although the

         14   e-mail is dated the 23rd, correct?

         15   A.  Yes.

03:00    16   Q.  Let's focus, if we can --

         17            MR. BERKOWITZ:  Actually, Mr. -- yeah, we'll focus

         18   there.

         19   BY MR. BERKOWITZ:

         20   Q.  Let's talk about where we are in the quarter on March 23rd

03:00    21   or 26th for EBS.  And to reorient you, on the 16th of February,

         22   you were 111 million short of that goal of 35 million, correct?

         23   A.  That's correct.

         24   Q.  Where are you on March, we'll call it, the 23rd?  How far

         25   from the plan?
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03:01     1   A.  We're at 57.3 million short of our plan.

          2   Q.  So, you've made some progress, I take it?

          3   A.  Yes.

          4   Q.  You're losing about $92 million as of that date, but you

          5   only need to get to a loss of 35 million?

03:01     6   A.  That's correct.

          7   Q.  What was the biggest contributor, if you can tell from this

          8   document, to moving from only 111 million back to 57 million

          9   back?

         10   A.  The biggest contributor was the reduction in expenses.

03:01    11            MR. BERKOWITZ:  Mr. Sasso, could you pull that up just

         12   a little bit?  Yeah, to the expenses.

         13   BY MR. BERKOWITZ:

         14   Q.  What are the expenses on that date?



         15   A.  $100.4 million.

03:01    16   Q.  So, that's a reduction of about 56 million?

         17   A.  That's correct.

         18   Q.  Any more deals that appear in the pipeline as of that date?

         19   How are those looking, deals to get you to your target?

         20   A.  They're about the same.  And, actually, it appears as

03:02    21   though they're about a million dollars less than what we had on

         22   February 16th.

         23   Q.  So, what number should I write for --

         24   A.  4.6 million.

         25   Q.  So, you're less than a week to go, 57 million behind.
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03:02     1   You've said that you don't have any sustainable source of

          2   revenues.  You've cut expenses dramatically.  What do you do?

          3   A.  We have to find a way to generate some gross margin.

          4   Q.  What was -- was there something in the works that you felt

          5   could get that $57 million hole filled?

03:02     6   A.  Yes.  Yes, there was.

          7   Q.  Can you tell the jury what that was?

          8   A.  It was a second monetization of our Content Services

          9   business.  It was similar to what we had done at the end of

         10   2000, and it was another monetization of that Content Services

03:02    11   business.

         12   Q.  So, the first one that was done in the fourth quarter was a

         13   sale of your future revenues, the potential future revenues?

         14   A.  That's correct.

         15   Q.  Was that viewed as a good thing for the future

03:03    16   profitability of the Contents Services business?

         17            MR. HOLSCHER:  Objection, your Honor.  It's totally

         18   subjective.

         19            THE COURT:  What?

         20            MR. HOLSCHER:  It's totally subjective with respect to

03:03    21   their view of whether a monetization is good or not.

         22            THE COURT:  Well, did you view it as good or bad?

         23            THE WITNESS:  I viewed it as sacrificing future



         24   earnings for current earnings; and, so, in response to your

         25   question, that would be bad for future earnings of that
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03:03     1   business.

          2   BY MR. BERKOWITZ:

          3   Q.  Essentially, for a period of time, you were selling to

          4   another -- you were selling the future revenues you were going

          5   to make, kind of like --

03:03     6   A.  We were selling the future revenues of our Content Services

          7   business today, before we had those revenues, so that we could

          8   take earnings on that today.

          9   Q.  With respect to the first quarter of 2001 -- this is still

         10   that same Content Services business with the Blockbuster

03:04    11   contract, correct?

         12   A.  It's the same Content Services business, but the

         13   Blockbuster contract had been terminated by this time.

         14   Q.  And you had testified earlier, I think, that you thought

         15   that the Blockbuster contract was really important to the

03:04    16   Content Services business, correct?

         17   A.  Yes, I did think it was.

         18   Q.  So, how is it that you're able to get even more money out

         19   of that business after Blockbuster is terminated?

         20   A.  When -- when it was brought to me that we could do a second

03:04    21   monetization --

         22   Q.  Who brought it to you, sir?

         23   A.  Mr. Kevin Howard.

         24   Q.  Okay.  Sometime in the first quarter?

         25   A.  Sometime in the first quarter.  He was the chief financial
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03:04     1   officer of EBS.

          2   Q.  What -- when it was brought to you, you were saying?

          3   A.  When he brought it to me, I said, "I'm surprised that we're

          4   able to take more earnings on this" because we just terminated

          5   our cornerstone contract, which was the Blockbuster contract.

03:04     6   So, I asked him if he could explain to me how we could take

          7   more earnings on it after we had terminated that contract.

          8   Q.  And did he explain it to you?

          9   A.  Yes.  He -- he came to the conference room next door to my

         10   office and gave a small presentation to myself and Mr. Hannon.

03:05    11   The -- there were two things that I remember as being important

         12   in terms of being able to take additional earnings on this

         13   monetization.  Those two things were -- there was -- there was

         14   another deal that was done with -- a gaming deal with

         15   Electronics Boutique, which was a relatively small deal; but it

03:05    16   added to the value of the business.

         17                 And the other thing that Mr. Howard explained to

         18   me was that because Blockbuster wasn't involved in the deal

         19   anymore, in our Content Services business, we no longer had to

         20   pay them for providing movies.  We -- our contract was to pay

03:06    21   them a dollar 20 or something like that per movie.  And because

         22   that 1 dollar and 20-cent expense was removed, there was more

         23   value in our Content Services business, which would enable us

         24   to do another monetization and make more money.

         25   Q.  Did you agree to allow that to happen, even though it was
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03:06     1   sacrificing the possibility of future revenues?

          2   A.  Yes.  Mr. Hannon and I talked about it and we agreed that

          3   it was the only way we would make our earnings for the quarter

          4   and we gave them the go-ahead to do that.

          5   Q.  Did you have a conversation with Mr. Hannon as you were

03:06     6   leaving the meeting with Mr. Howard?

          7   A.  Yes.  As I was leaving the meeting with Mr. Howard,

          8   Mr. Hannon and I talked about it.  We agreed to do it.  And I

          9   made a comment to Mr. Hannon, saying, "One more hit of crack



         10   cocaine on these earnings."

03:06    11   Q.  All right.  And what did you mean by that?

         12   A.  What I meant by that was I felt we were so -- so addicted

         13   to our quarterly earnings, that we were selling our future

         14   revenue potential just to make current earnings.  And I didn't

         15   feel good about it, but I felt so much pressure to make our

03:07    16   quarterly earnings that -- that I felt like we needed to do it.

         17   Q.  Did -- with respect to those earnings that came from that,

         18   was that something you viewed as sustainable; in other words,

         19   that you could repeat quarter after quarter after quarter?

         20   A.  No.

03:07    21   Q.  How come?

         22   A.  Because we were each time selling a portion of our future

         23   revenues.  So, if you continue to do that, sooner or later

         24   you're not going to have future revenues to be able to do that

         25   with.
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03:07     1   Q.  Was the monetization a significant portion of the gross

          2   margin that was used to hit the $35 million loss?

          3   A.  Yes, it was.

          4   Q.  And the other -- there was a significant reduction in

          5   expenses as a result of things that were going on in the March

03:07     6   time period?

          7   A.  Yes.

          8   Q.  Did you hit your numbers?

          9   A.  Yes, we did.

         10   Q.  And that was the $35 million loss.  That was your internal

03:08    11   target, correct?

         12   A.  That's correct.

         13   Q.  Was there a conference call, an earnings release conference

         14   call, associated with these -- associated with this -- the

         15   earnings for the first quarter of '01?

03:08    16   A.  Yes.  There was an Enron Corp. earnings conference call

         17   shortly after the end of the quarter.

         18   Q.  And to go back just briefly to that exhibit, what we were



         19   looking at, does that document reflect how the intermediation

         20   business was doing in the first quarter?

03:08    21   A.  We can -- yeah, we can interpret how it was doing, looking

         22   at this.

         23   Q.  Okay.  I don't want you to say if you can't say, but what

         24   would you base your interpretation on?

         25   A.  Well, there are really a couple of areas that were our
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03:08     1   intermediation business.  The wholesale market origination; our

          2   trading business, which would be global trading and risk

          3   management; and some of the activities in Asia and Europe would

          4   be considered our intermediation business.

          5   Q.  Were any of those making any money?

03:09     6   A.  The -- not overall.  The wholesale market origination

          7   business had some transactions that were generating a couple

          8   million dollars in gross margin, and almost everything else was

          9   not.

         10   Q.  Now, if we look at the left-hand column, the estimate, what

03:09    11   is that?  Is that the estimate of how the business is doing or

         12   how it's going to do for that first quarter?

         13   A.  Yes.

         14   Q.  And we're close to the end of the quarter.  And all of

         15   those parentheses around it, can you remind the jury what that

03:09    16   is?

         17   A.  Those are all losses.

         18   Q.  Let's go to the April 17th, 2001, conference call.  Were

         19   you present for some or all of that call, Mr. Rice?

         20   A.  Yeah.  I think I was present for all of that call.

03:10    21   Q.  Did you make statements that were not true during that

         22   call?

         23   A.  Yes.

         24   Q.  Let's go to page 8.  Mr. Skilling makes -- makes some

         25   comments, and I want to get your reaction to them.  Lines --
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03:10     1   A.  What's the document number?

          2   Q.  I'm -- you know what?  That's an excellent question.

          3            MR. BERKOWITZ:  Government Exhibit 4438, your Honor,

          4   we -- is a transcript of the April 17th, 2001, call.  We'd move

          5   it into admission if it's not already in.  I think there was

03:10     6   some brief discussion about it yesterday.

          7            THE COURT:  All right.  I think it's already in.  If

          8   it's not, I'll admit it.

          9                 What page are you on?

         10            MR. BERKOWITZ:  I am directing the witness to page 8,

03:10    11   your Honor.

         12       (Government's Exhibit Number 4438 admitted.)

         13   BY MR. BERKOWITZ:

         14   Q.  "Similar to our gas and power business, the next step in

         15   the development of our intermediation business will be the

03:11    16   origination of long-term structured transactions.  We've had

         17   discussions with many interested parties.  We expect the

         18   business to become significant, as it is in our natural gas,

         19   electricity, and other commodity markets.  But at this time

         20   it's moving a bit slowly due to a -- yes, no surprise here --

03:11    21   lack of predicate path to the industry.  But we're working on

         22   different structures that would be analogous to production

         23   payment structure we developed in the natural gas business to

         24   see if we can improve this.  But, overall, on the

         25   intermediation side, very strong development of the marketplace
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03:11     1   in the commiditization of bandwidth.  And we're feeling very

          2   good about the development of this business."

          3                 Do you see that?

          4   A.  Yes, I do.

          5   Q.  Was the -- was the market moving slowly due solely to



03:11     6   credit capacity issues, Mr. Rice?

          7   A.  Not due solely to credit capacity issues.  There were other

          8   reasons besides that that we weren't getting transactions done.

          9   Q.  Could you articulate for the jury what those other reasons

         10   were?

03:12    11   A.  Primarily, there really wasn't -- bandwidth prices had

         12   dropped to such a low level that there -- there was almost no

         13   way to provide customer savings or incentives to change

         14   suppliers or to do a long-term transaction.

         15                 They were able to get long-term transactions, for

03:12    16   just about as long a term as they could imagine, under very low

         17   prices and very good terms.  And, so, we didn't have a product

         18   that could compete with that.

         19   Q.  Mr. Rice, given where things were at that time in April of

         20   2001, were you feeling very good about the development of the

03:12    21   intermediation business?

         22   A.  No, I wasn't.

         23   Q.  Can you tell the jury why you weren't feeling good about

         24   the development of the intermediation business?

         25   A.  I wasn't feeling good about the development of the
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03:13     1   intermediation business because we had no customers and we had

          2   no deal flow.

          3   Q.  "No customers," can you tell the jury what you mean by

          4   that?

          5   A.  What I mean by that is we -- even after we cut our

03:13     6   expenses, we were spending close to a hundred million dollars

          7   per quarter.  And while we had some customers, we had no

          8   customers that were interested in doing transactions with us

          9   that could generate anywhere near a hundred million dollars per

         10   quarter in gross margin to offset our cost structure.  So, I

03:13    11   wasn't feeling good about the business because I didn't see

         12   very good prospects with the customer base that we had and the

         13   types of transactions that we were -- that we were hoping to

         14   do.  So, there -- there was no deal flow, which means just



         15   nobody wanted to do the transactions that we needed to do to

03:14    16   hit our numbers or to cover our costs.

         17   Q.  Is that the same as no deal flow, or is that a separate

         18   issue?

         19   A.  That's the same as no deal flow.

         20   Q.  Were there any revenues -- any meaningful revenues

03:14    21   associated with either portion of the business, the recurring

         22   portions of the business?

         23   A.  There were no meaningful gross margin numbers.

         24   Q.  And gross margin -- I'm sorry -- is the difference between

         25   the cost of selling your shoe -- the cost you sell your shoes
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03:14     1   and belts for minus the cost to acquire those?

          2   A.  That's correct.  We were doing trades and those trades were

          3   generating some revenues, but there was no -- there was no

          4   margin associated with that business.  And there was -- outside

          5   of -- outside of the trading part of our business, there were

03:15     6   very few other transactions that were being done.

          7   Q.  Mr. Rice, let me address your attention to page 13.  Do you

          8   recall during the call on April 17th a question being posed

          9   about the size of the monetization of the Content Services

         10   business?

03:15    11   A.  Yes, I do.

         12   Q.  "Elaborating on what kind of amount that might be," or

         13   words to that effect, was the question?

         14   A.  Yes.

         15   Q.  Did you answer the question?

03:15    16   A.  No, I didn't.

         17   Q.  Who did answer the question?

         18   A.  Mr. Koenig.

         19   Q.  Did you follow up with Mr. Koenig's answer?

         20   A.  I --

03:15    21   Q.  Well, let --

         22   A.  Well, yes.  I think I went on to comment about the business

         23   in general after his answer.



         24   Q.  Page 12 was the question, correct?

         25            MR. BERKOWITZ:  Put 12 and 13 up there, if you can.
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03:15     1   A.  Yes, that's correct.

          2   BY MR. BERKOWITZ:

          3   Q.  You mentioned, "On the Content Services business, the

          4   revenues included a portion -- a monetized portion of this

          5   Content Services business, a 'yes' as opposed to bandwidth

03:16     6   trading, which appears to be doing very well" -- can you just

          7   elaborate on that and what kind of amount that might be?

          8                 And by the way, from your perspective was

          9   bandwidth trading doing very well?

         10   A.  Bandwidth trading was doing a lot of transactions.  I --

03:16    11   yeah.  I felt that was fine, but I didn't feel like it was

         12   meaningful in terms of our development of the business.

         13   Q.  Now, Mr. Koenig answers "it was about a third of the

         14   revenues," correct?

         15   A.  That's correct.

03:16    16   Q.  Was it about a third of the revenues?

         17   A.  No.  It was much higher than that.

         18   Q.  Is that an important fact, from your perspective?

         19   A.  Yes, it is.

         20   Q.  All right.  Can you explain to the jury why that's

03:17    21   important?

         22   A.  I think -- I think this question -- this question was

         23   related to what part of our revenues came from a monetization.

         24   And because a monetization of our content business wasn't what

         25   we considered a core strategic activity, it's important for the
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03:17     1   analysts to understand how much of our revenues were coming

          2   from core strategic parts of our businesses so that they could

          3   analyze how those core parts are doing.  Because at the end of

          4   the day that was how we were going to create value in the long

          5   term.

03:17     6                 So, I felt like this was an important question

          7   for an analyst to understand so they can get a better idea of

          8   how much of our revenues were coming from a one-time

          9   monetization and how much might be coming from the strategic

         10   parts of our businesses.

03:17    11   Q.  The strategic parts of your business is, again, the shoes

         12   and the belts or the Content Services selling of movies and

         13   entertainment and a bandwidth intermediation and trading?

         14   A.  That's correct.

         15   Q.  You say -- you then follow up and say, "No, Ray.  What

03:18    16   we've done here is we've executed a number of content

         17   agreements for the Content Services business; and we have the

         18   capability to monetize the value of some of those agreements.

         19   So, we have done that a little bit in the last two quarters.

         20   So, we're continuing to execute content agreements; and, so,

03:18    21   that's -- I think that's a very good sign for what we're doing.

         22   And we terminated the Blockbuster deal, and we've gone out and

         23   been able to actually get content under better terms and

         24   conditions than we were getting through the Blockbuster

         25   arrangement."
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03:18     1                 Were you able, Mr. Rice, to get, in your view,

          2   content under better terms and conditions than you were getting

          3   through the Blockbuster?

          4   A.  No, not -- not at this time.  And, actually, not at all

          5   after we terminated the Blockbuster contract.

03:19     6   Q.  Can you explain -- well, let's go to -- let's go to page 14

          7   because you pick up on -- on this some more.

          8                 Line 18, you talk about some redeployments,

          9   correct, and that you've been redeployed 18 times?



         10   A.  That's correct.

03:19    11   Q.  Is that true?

         12   A.  In a manner of speaking.  I had something like 18 different

         13   jobs.  I don't think that they really qualified as technical

         14   redeployments, though.

         15   Q.  But you weren't trying to mislead anyone there, were you?

03:19    16   A.  No.

         17   Q.  Okay.  What about the next sentence, "But, as I said, we

         18   got out of the Blockbuster arrangement the end of February and

         19   in six weeks we have twice as many movies under better terms

         20   and conditions for our VoD platform and I think that's a great

03:19    21   sign."

         22                 Was that accurate?

         23   A.  No.  That was misleading.

         24   Q.  And can you explain to the jury what was misleading about

         25   that?  How was it misleading?
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03:19     1   A.  What was misleading about that is I think it's true that we

          2   had more movies than we were getting from Blockbuster, but our

          3   agreement with Blockbuster was a 20-year exclusive agreement

          4   with the gorilla of the industry.  And what we had replaced

          5   that with were an agreement to get quite a few movies, but it

03:20     6   was only under a short-term agreement.  And, so, the terms and

          7   conditions of the movies that we were -- that we were getting,

          8   since we terminated Blockbuster, were not as good as what we

          9   had with Blockbuster.

         10   Q.  Was -- did you believe at that time that the termination of

03:20    11   the Blockbuster business was detrimental to the future of the

         12   Content Services business?

         13   A.  I did.

         14   Q.  Why?

         15   A.  Because I felt like we needed someone with the stature in

03:20    16   the movie industry, like Blockbuster, to be able to secure

         17   movies and other content under good terms and conditions to

         18   make -- to make us be able to build our platform.  And to have



         19   a 20-year agreement with someone who has that much clout in the

         20   industry gives us the ability to plan long term and make

03:21    21   capital investments long term.  And, so, once the Blockbuster

         22   agreement went away, we didn't have that long-term protection,

         23   so to speak, to be able to plan our business long term.

         24   Q.  With -- did you intend to mislead in making that statement,

         25   Mr. Rice?
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03:21     1   A.  Yes, I did.

          2   Q.  Why at that time -- even though there's bad news in the

          3   marketplace, why were you lying about the business?

          4   A.  Because I felt if we made the business sound better than it

          5   really was, we may be able to get some of the value back that I

03:21     6   thought that we had lost, in terms of the value of EBS embedded

          7   in Enron's stock price.

          8   Q.  Any other reasons?  Is there any -- any other reasons why

          9   it might make sense?

         10   A.  Well, if -- if the market perceived that we were not going

03:22    11   to continue to invest in that business and we had a high cost

         12   basis and, in fact, if we did have to shut the business down,

         13   sooner or later we would have to write off our investment in

         14   that business; and that would result in a large negative number

         15   on our income statement.

03:22    16   Q.  Are you familiar with the concept of a negative value on a

         17   stock price for a particular business?

         18   A.  Yes.

         19   Q.  Can you explain to the jury what that means?

         20   A.  If the market perceived that we were going to continue to

03:22    21   invest capital in EBS but that our revenue stream was drying

         22   up, they would actually ascribe a negative value to you because

         23   you continue to put money into the business.  But if they don't

         24   believe that there's a revenue stream to offset that, then

         25   they're going to say that's overall a negative on value on the
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03:23     1   business.

          2   Q.  Mr. Rice, let's turn back to the second quarter.  And to

          3   bring ourselves back to that, we're talking about April, May,

          4   and June.  That's the second quarter, correct?

          5   A.  That's correct.

03:23     6   Q.  How were things going for EBS in the second quarter, 2001?

          7   A.  They were -- they were getting worse.

          8   Q.  Was there any significant revenue that was being generated?

          9   A.  No.

         10   Q.  What were you discussing with anybody about how to address

03:23    11   those issues?

         12   A.  Well, we had already gone through the process of

         13   restructuring our organization and cutting costs; but one of

         14   the things that we had hoped to do was enter into an

         15   acquisition, thinking that -- that an acquisition of another

03:24    16   company in the industry would bring us additional customers,

         17   some additional technical capabilities, and would reset market

         18   expectations for us.

         19   Q.  Who were you having discussions with?

         20   A.  We got into relatively in-depth negotiations with a company

03:24    21   called PSI Net.

         22   Q.  PSI Net?

         23   A.  Yes.

         24   Q.  What would -- what would that have cost, if you know, to

         25   merge with somebody?
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03:24     1   A.  In the billions of dollars.  I don't remember exactly what

          2   it was, but we were looking throughout the first part of 2001

          3   at acquisition candidates that were in -- anywhere from one and

          4   a half billion dollars to $70 billion as merger partners.

          5   Q.  Did -- did you have discussions with Mr. Skilling about



03:25     6   that possibility?

          7   A.  Yes.

          8   Q.  Did there come a time when a decision was made that there

          9   was not going to be any merger?

         10   A.  Yes, there did.

03:25    11   Q.  Approximately when was that?

         12   A.  Late May.

         13   Q.  And to go back, the concept of a merger was to get new

         14   customers; or what was the reason for doing that?

         15   A.  We identified three reasons for doing that.  That was to

03:25    16   acquire customers, because we -- our customer base was very

         17   thin; to acquire additional technical capabilities, because

         18   there were some areas that we felt like we were technically

         19   deficient; and to recess the market expectations.  In other

         20   words, if we could do a one or two or three dollar billion

03:26    21   merger, then we could say our -- you know, we can restructure

         22   all of our plans for the business; and it would give us a

         23   chance to kind of reset where we were.  Because we were really

         24   struggling at this time.  And we felt like if we could do a

         25   merger, we can get some of the things we need to build the
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03:26     1   business; and we can communicate a new set of financial

          2   objectives.

          3   Q.  So, resetting market expectations, that third one, is that

          4   kind of like you get a do-over with the market?  Was that the

          5   thought?

03:26     6   A.  That was the thought, yes.

          7   Q.  And it was -- a merger was not cheap, as you'd said,

          8   correct?

          9   A.  That's correct.

         10   Q.  If you had done a merger, do you have a view as to whether

03:26    11   or how you would have reported how the business was doing?  Was

         12   there any discussion about that among the executives?

         13            MR. HOLSCHER:  Objection, your Honor, vague as to

         14   time.



         15            THE COURT:  What?

03:26    16            MR. HOLSCHER:  Vague as to time.

         17            THE COURT:  What month was this that we're talking

         18   about?

         19            THE WITNESS:  We were in merger discussions through

         20   April and May of 2001.

03:26    21   BY MR. BERKOWITZ:

         22   Q.  So, during the April and May, 2001, time period, was there

         23   discussion that if a merger was done you wouldn't have to tell

         24   everybody all the bad news?

         25   A.  Yes, there was.
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03:27     1   Q.  Okay.  Was there ultimately a meeting where a final thumbs

          2   up or thumbs down was given on the merger?

          3   A.  Yes.

          4   Q.  Approximately when was that?

          5   A.  I think that was May 21st or 22nd.

03:27     6   Q.  When I say "a final thumbs up or thumbs down," did you

          7   understand that ultimately it was the board who had authority

          8   to approve or not approve a merger?

          9   A.  That's correct.

         10   Q.  So, when I'm talking about a thumbs up or thumbs down, was

03:27    11   that the board or was that within the -- kind of the business

         12   people?

         13   A.  No.  At this point we -- we are -- our merger and

         14   acquisitions team within EBS had negotiated a general set of

         15   terms and conditions for a merger, and we needed to decide

03:28    16   whether we wanted to go forward on that.  And by going forward,

         17   that would mean negotiating a definitive agreement and, at the

         18   same time, getting board approval for a merger like that.  So,

         19   we had not taken it to the board; and we were at the point

         20   where we were deciding if we were going to work on it enough to

03:28    21   take it to the board.

         22   Q.  All right.  And who was involved in those discussions,

         23   Mr. Rice?



         24   A.  At this meeting?

         25   Q.  Yeah.
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03:28     1   A.  Myself; Mr. Donahue, who was the head of the EBS merger and

          2   acquisition group; Mr. Hannon; Mr. Fallon; Mr. Skilling; and

          3   there may have been another one or two people in the room.

          4   Q.  What was the -- what was the date of the meeting?

          5   A.  I think it was May 21.

03:28     6   Q.  Let me see if I can locate a calendar entry for that.

          7                 So, you, Mr. Donahue, Mr. Hannon, Mr. Skilling,

          8   correct?

          9   A.  Yes.

         10   Q.  If you could turn to 4509.  Do you recognize that document?

03:29    11   A.  Yes, I do.

         12            MR. BERKOWITZ:  Judge, we would ask for admission of

         13   Government 4509 and request permission to publish.

         14            THE COURT:  It's admitted.

         15       (Government's Exhibit Number 4509 admitted.)

03:29    16   BY MR. BERKOWITZ:

         17   Q.  What is that, Mr. Rice?

         18   A.  It's a calendar entry for May 22nd.

         19   Q.  All right.  Do you believe that that was the --

         20   A.  Yes, I do believe that was the date.

03:29    21   Q.  Sometime in the latter part of May?

         22   A.  That's correct.

         23   Q.  Why don't you tell the jury what was discussed in that

         24   meeting and by whom?

         25   A.  In this meeting a presentation was made by Mr. Donahue to
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03:29     1   the other participants in the meeting, where he was presenting

          2   the benefits and the costs of doing an acquisition of PSI Net.

          3   At the end of his presentation, we -- we agreed that we needed

          4   to make a decision as to whether to move forward.  And

          5   Mr. Skilling asked for input from everyone around the table.

03:30     6   In fact, he went around the table asking each individual what

          7   they wanted to do with regard to this acquisition.

          8                 And as it came around to me, I think that it was

          9   pretty evenly split.  But I said, "No.  I don't think this is

         10   what we should be doing."

03:30    11   Q.  And why did you say it wasn't what you should be doing?

         12   A.  Because I viewed it as just being too expensive, and I was

         13   concerned that it was going to take up too many resources of

         14   Enron Corp. to do the acquisition and to integrate that

         15   business into Enron.  And I was concerned that -- that it would

03:30    16   cost us a lot more money than we were anticipating.

         17   Q.  Who had in that group -- in that room, who was it that had

         18   the ultimate authority, in your mind, to make that decision?

         19   A.  Mr. Skilling.

         20   Q.  What was the decision that was made?

03:31    21   A.  The decision was that we were not going to proceed on that

         22   merger.

         23   Q.  Second quarter, 2001, correct?

         24   A.  Second quarter, 2001.

         25   Q.  From your perspective, what did that mean for EBS?
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03:31     1   A.  At that point in time, I felt like if we didn't do a

          2   transaction like that we were -- we were going to have no

          3   choice but to cut EBS way back and -- and maybe even terminate

          4   the business.  Because we still had not seen any significant

          5   deal flow and we -- we had a very weak customer base but we

03:31     6   were still spending a hundred million dollars a quarter,

          7   approximately.  So, when we decided that we weren't going to

          8   proceed on this deal, I knew that we were going to have to make

          9   more -- even more dramatic changes than what -- what we made



         10   earlier in the first quarter.

03:32    11   Q.  All right.  During the month of May, 2001, did you

         12   participate in any presentations to the board of directors of

         13   Enron about the EBS business?

         14   A.  Yes.

         15   Q.  Do you remember approximately when that was?

03:32    16   A.  May 1.

         17   Q.  2001?

         18   A.  2001.

         19   Q.  Who asked you to make the presentation?

         20   A.  Mr. Skilling.

03:32    21   Q.  Were you fully candid with them about the state of EBS's

         22   business during that time period?

         23   A.  No, I wasn't.

         24   Q.  Why not?

         25   A.  Mr. Skilling -- I had put together a presentation that was
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03:32     1   more candid than what I ultimately presented, discussed that

          2   with Mr. Skilling; and he asked me not to give them that

          3   presentation.  And, instead, we gave them an update of the

          4   business, identifying that we restructured EBS, that the market

          5   in general had deteriorated, but that we were still committed

03:33     6   to the business and we still felt good about our Content

          7   Services and our Intermediation business.

          8   Q.  And that was misleading, in your view, Mr. Rice?

          9   A.  Yes.

         10   Q.  Based on the things we've talked about that were going on

03:33    11   around that time period?

         12   A.  Yes.

         13   Q.  So, end of May, 2001, any possibility of a merger falls

         14   apart -- or at least -- "falls apart" is the wrong word,

         15   perhaps.  You decide not to go forward.

03:33    16   A.  We decided that we -- we decided not to go forward on any

         17   mergers.

         18   Q.  Business not performing well; is that fair?



         19   A.  Yes, that's fair.

         20   Q.  How were -- were there any significant sources of revenue

03:33    21   that you saw on the horizon?

         22   A.  At that point in time, there were -- there were two sources

         23   of revenue that we were looking at.

         24   Q.  What were they?

         25   A.  The first one was a third monetization of our Content
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03:33     1   Services business.

          2   Q.  Let's talk about that for a second.  So, going back to what

          3   you call the "crack for more earnings," did you decide to do

          4   that?

          5   A.  No.

03:34     6   Q.  Why not?

          7   A.  Mr. Howard made another presentation to myself and

          8   Mr. Hannon.  And I don't even remember what the basis was for

          9   the additional earnings; but I looked at Mr. Hannon and said,

         10   "I don't want to do this.  We can't do this again."

03:34    11                 And he agreed; and we said, "No, we're not going

         12   to do another monetization."

         13   Q.  What was the -- what was the other possibility that was out

         14   there?

         15   A.  The other possibility was a sale of a large part of our

03:34    16   network to Qwest.

         17   Q.  So, that network that we saw at the beginning of your

         18   testimony?

         19   A.  That's correct.

         20   Q.  Okay.  Did that -- how large?  What was the size of that

03:34    21   deal?

         22   A.  I don't remember the dollar numbers, but it was -- it was a

         23   large deal.  It probably would have -- probably would have let

         24   us meet our earnings for the quarter.

         25   Q.  Did you do that deal?
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03:35     1   A.  No, we didn't.

          2   Q.  How come?

          3   A.  We negotiated with Qwest.  And at the end, what the deal

          4   was, was we were going to sell most of our network, I believe,

          5   or a large part of our network, to Qwest.  And in exchange, we

03:35     6   would buy back Bandwidth Services from Qwest.  So, we would

          7   actually get the service and give them our physical asset.

          8   What Qwest wanted for the services part of the transaction was

          9   more than we could justify.  It would have saddled EBS and

         10   Enron Corp. with an ongoing payment to Qwest, which we felt was

03:35    11   just not worth doing the deal.

         12   Q.  Were there any dark fiber sales you could do?

         13   A.  No.

         14   Q.  Any investments you could do?

         15   A.  No.

03:35    16   Q.  Any of the monetization we spoke about -- what about the

         17   two cornerstones of your business, Content Services and

         18   Intermediation bandwidth trading; were they producing anything

         19   that could help you hit the numbers?

         20   A.  No.

03:36    21   Q.  Did you ultimately report a loss for the second quarter?

         22   A.  Yes, we did.

         23   Q.  Do you know what the size of the loss was?  Do you

         24   remember?  Or no?

         25   A.  I think it was a $102 million dollar loss for the quarter.
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03:36     1   Q.  And was that -- do you remember what gross margin you had

          2   for that quarter?

          3   A.  I don't, but I think it was close to zero.

          4   Q.  With respect to having to redo the business, what --

          5   after -- after you reported that loss, what was the future of



03:36     6   EBS?

          7   A.  After we came to the conclusion that we were going to

          8   report a hundred million dollar loss in EBS, Mr. Fallon and

          9   myself -- Mr. Hannon had left EBS for another job within Enron,

         10   and Mr. Fallon took his place as chief operating officer.  So,

03:37    11   Mr. Fallon and myself --

         12   Q.  Let's -- let me stop you there.  Let's first -- before we

         13   get into your conversation with Mr. Fallon, you said Mr. Hannon

         14   left?

         15   A.  Yes.

03:37    16   Q.  When, approximately, did that happen; and where did he go?

         17   A.  It was -- it was around June of 2001.

         18   Q.  And do you remember where he went or how you found out he

         19   was leaving?

         20   A.  Yes.  Mr. Skilling called me and told me that he wanted to

03:37    21   take Kevin from -- Kevin, Mr. Hannon, from EBS and give him the

         22   job of managing the international assets in Enron's

         23   International Asset Group.

         24   Q.  Did he say why he wanted him there?

         25   A.  He said that we needed to work out -- we had a big workout
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03:37     1   issue with those assets and those assets had a lot of problems

          2   and we needed someone detail-oriented, like Mr. Hannon, and

          3   someone who could manage the restructuring of those assets.

          4   And Mr. Skilling told me that he felt like Mr. Hannon was the

          5   perfect guy to do that.

03:38     6   Q.  So, Mr. Hannon left EBS in June?

          7   A.  Yes, he did.

          8   Q.  All right.  What -- let's go back now.  Mr. Fallon, does he

          9   take Mr. Hannon's place?

         10   A.  Yes, Mr. Fallon took Mr. Hannon's place.

03:38    11   Q.  Where was Mr. Fallon before he was promoted to the chief

         12   operating officer of EBS?

         13   A.  Mr. Fallon was the head of our trading -- our bandwidth

         14   trading group.  And I think by this time we had also given him



         15   the network operations and the network build-out functions.

03:38    16   So, he was really in charge of our network and our trading

         17   business.

         18   Q.  What did you and Mr. Fallon discuss?  And, also, give us a

         19   time frame, if you can.

         20   A.  This was in early July.  It was before we actually

03:38    21   announced the earnings.  But after we knew that we were going

         22   to report a loss, Mr. Fallon and I went to --

         23            MR. HOLSCHER:  Your Honor, I just have an objection to

         24   the extent he's going to talk about Mr. Fallon.  We'd like to

         25   have him as a witness.

Cheryll K. Barron, CSR, CM, FCRR                  cgjenron@opli                     

                                                                     2893

03:39     1            THE COURT REPORTER:  I can't --

          2            THE COURT:  Well, I'm not sure who he's getting ready

          3   to communicate this to.

          4   BY MR. BERKOWITZ:

          5   Q.  Yeah.  Let's -- let's do this.  I mean, certainly, you're

03:39     6   talking with Mr. Fallon about the future of EBS, correct?

          7   A.  Yes.

          8   Q.  Do you have your own views in that -- do you talk to

          9   Mr. Fallon and he talks to you during that meeting?

         10   A.  Yes.

03:39    11   Q.  Do you guys come up with a recommendation for Mr. Skilling?

         12   A.  Yes, we do.

         13   Q.  Can you tell us and the jury what the recommendation you

         14   and Mr. Fallon agreed on was?

         15   A.  The recommendation that Mr. Fallon and I agreed on was to

03:39    16   move EBS into Enron North America and make it a division of

         17   Enron North America as opposed to being a stand-alone company

         18   within Enron.

         19            MR. BERKOWITZ:  Mr. Sasso, can you put up EBS Demo 4?

         20   BY MR. BERKOWITZ:

03:40    21   Q.  So, the recommendation that you and Mr. Fallon had in this

         22   late June, early July time period was to move EBS within

         23   wholesale trading?



         24   A.  That's correct.

         25   Q.  And that would be a public announcement where the division
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03:40     1   was encompassed by Wholesale, correct?

          2   A.  That's right.

          3   Q.  What would that do to the ability to separately value EBS?

          4   A.  I think what that would do is you wouldn't be able to

          5   separately value EBS.

03:40     6   Q.  In your view -- well, okay.  Did you go to Mr. Skilling

          7   with that proposal?

          8   A.  Yes.

          9   Q.  What -- when did you go to Mr. Skilling with that proposal?

         10   A.  I believe that was July 9th.

03:40    11   Q.  Of 2001?

         12   A.  2001.

         13   Q.  Anybody else in that meeting?

         14   A.  There were other people there.  I think Mr. Causey was

         15   there.  I think Mr. Greg Whalley may have been there.

03:41    16   Q.  Did -- did you communicate your recommendation to

         17   Mr. Skilling?

         18   A.  Yes.

         19   Q.  What was his reaction?

         20   A.  His reaction was that he thought that was the appropriate

03:41    21   way to handle EBS going forward.

         22   Q.  Were there a lot of costs embedded with EBS at that time,

         23   if you know?

         24   A.  Yes, there were.

         25   Q.  And when I say "embedded," what did -- explain to the jury
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03:41     1   what that means.  That's kind of a fancy word.

          2   A.  Well, there were -- there were a lot of -- lot of costs

          3   embedded with EBS.  And by that, all of our trading systems

          4   were costly.  We -- you know, we had to pay traders.  We had to

          5   pay for the trading systems.

03:41     6                 We also had a network, 14,000 miles of fiberoptic

          7   network, that we were depreciating and that we had to operate.

          8   And, so, those were operating costs that were embedded

          9   within -- within EBS, as well as all the people that worked for

         10   EBS.

03:42    11   Q.  All right.  And did you know what was to be done with those

         12   costs, or do you know the amount of those costs?

         13   A.  Well, I know that at that point in time we were spending

         14   around a hundred million dollars a quarter for our costs; and

         15   they would be absorbed into -- well, actually, I think we went

03:42    16   through -- the first thing we said is, "We need to cut costs

         17   again.  We need to institute more layoffs and then incorporate

         18   this business into the Wholesale business."  So, those costs

         19   would ultimately be integrated into our Wholesale business.

         20   Q.  What was the future at that point of EBS's Content Services

03:42    21   business, kind of the belts of the shoes and belts?

         22   A.  At that time point it was really getting trimmed back.  I

         23   think we still had a couple of people that were trying to get

         24   content, but we were scaling back rapidly on our commitment to

         25   that business.
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03:43     1   Q.  And Mr. Skilling, at that meeting, agreed that that was the

          2   appropriate course?

          3   A.  Yes, he did.

          4   Q.  I take it the losses were publicly announced at this time?

          5   A.  Yes, at about that time they were.

03:43     6   Q.  Do you know whether this new strategy was announced

          7   publicly?

          8   A.  I -- I don't know if it was.

          9   Q.  So, what does this mean for you, Mr. Rice?  Your business



         10   is being essentially subsumed into another business.  What was

03:43    11   your plan?

         12   A.  After our meeting with Mr. Skilling, I -- everyone else

         13   left, and Mr. Skilling and I were sitting there.  And

         14   Mr. Skilling asked what I wanted to, and I told him I didn't

         15   know.  I wanted to think about it for awhile.  I said, "I know

03:43    16   I don't want to work for the people in Wholesale."

         17   Q.  And who were the people in Wholesale in that July, 2001,

         18   time period?

         19   A.  The chairman was a man named Mark Frevert and the chief

         20   operating officer was a man named Greg Whalley.

03:44    21   Q.  Did -- why didn't you want to work for them, Mr. Rice?

         22   A.  Because I'd already worked in the Wholesale group and I

         23   viewed them as my peers and I felt like I would be taking the

         24   equivalent of a demotion if I reported to them.

         25   Q.  All right.  So, did you take some time to think about what
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03:44     1   you wanted to?

          2   A.  Yes.  I told Mr. Skilling that afternoon that I wanted to

          3   think about it.  He -- he drew a couple of work charts and

          4   asked me to think about some ideas.  And I said, "I'll think

          5   about it, but I want to take some time off."

03:44     6   Q.  Did -- did you take any time off after that meeting?

          7   A.  Yes, I did.

          8   Q.  Where did you go?

          9   A.  I went to Wisconsin later that night.

         10   Q.  Anything happen while you were in Wisconsin that caused you

03:44    11   to return?

         12   A.  Yes.  The next day I received a phone call from -- I think

         13   it was from my secretary, who told me that Mr. Fallon had

         14   marched into Mr. Cox' office and fired him and told him that he

         15   had, like, an hour to get out of the building.

03:45    16   Q.  All right.  Now, who is Mr. Cox?

         17   A.  Mr. Cox is the man who ran our Content Services business.

         18   Q.  Did -- without getting into the details of that, did that



         19   cause you some level of concern that Mr. Fallon had done that

         20   while you were away?

03:45    21   A.  Yes.

         22   Q.  Did -- as a result of that phone call that you got, did you

         23   do anything?

         24   A.  Yes.  I first called Mr. Fallon and told him that I didn't

         25   feel like that was the right way to treat someone who had been
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03:45     1   a long-time employee.  He hung up, and I immediately called

          2   Mr. Skilling to say that we needed to talk.

          3   Q.  What did Mr. Skilling say?

          4   A.  Mr. Skilling said, "I just got off the phone with

          5   Mr. Fallon, and I agree we need to talk."

03:45     6   Q.  Did you set up a meeting with Mr. Skilling?

          7   A.  Yes, I did.

          8   Q.  Do you remember generally when the meeting was?

          9   A.  It was the day -- I think the next day, around July 11th,

         10   2001.  I remember it was at the St. Regis, and it was a

03:46    11   breakfast meeting.  At the St. Regis Hotel.

         12   Q.  During that meeting, did you talk about your future?

         13   A.  Yes.  I told Mr. Skilling that I was leaving.

         14   Q.  Leaving Enron?

         15   A.  Leaving Enron.

03:46    16   Q.  How long had you been there?

         17   A.  Almost 21 years.

         18   Q.  Did you tell Mr. Skilling why you were leaving?

         19   A.  I just told him that I was really disappointed in the way

         20   that that incident was handled and that I'd been there a long

03:46    21   time and had made a lot of money and I just didn't enjoy

         22   working there anymore.

         23   Q.  What did Mr. Skilling say in response to you, essentially,

         24   tendering your resignation?

         25   A.  Mr. Skilling tried to talk me out of it.  He said he didn't
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03:46     1   want me to leave.  He said he understood.  He told me that it

          2   wasn't as much fun as it used to be, but he said that he was

          3   going to leave within a couple of years and he would like me to

          4   stick around and we could leave together.

          5   Q.  What did you say to him?

03:47     6   A.  I said, "I don't want to do that.  I'm ready to leave now."

          7   And I said, "You can stay as long as you want, but I'm -- I'm

          8   leaving now."

          9   Q.  Did Mr. Skilling, in that conversation, indicate any plans

         10   to leave?

03:47    11   A.  In that conversation, he only indicated that he wanted to

         12   leave within a couple of years.

         13   Q.  Did he say anything about why he wanted to leave in a

         14   couple of years?

         15   A.  Well, he acknowledged, as -- when I said that I wasn't

03:47    16   having fun, he told me that he understood and that it wasn't

         17   fun for him.  He told me that his buddies within the

         18   organization -- myself, Mr. Pai, Mr. Baxter, a lot of us --

         19   were leaving and that it wasn't as much fun.

         20                 He told me that -- he told me that the traders

03:48    21   had taken over.  He said, "I can't control the traders, and

         22   it's not fun for me."

         23   Q.  All right.  Who did you understand him to mean by "the

         24   traders" when he said, "The traders have taken over, and I

         25   can't control the traders"?
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03:48     1   A.  What I understood him to mean was the people that sit on

          2   the trading floor trading natural gas and electricity and other

          3   commodities on a short-term basis.

          4   Q.  And who were those people?

          5   A.  Names?



03:48     6   Q.  Yeah.

          7   A.  People like Greg Whalley, John Arnold, Jeff Shankman, John

          8   Lavorato.  Those are the most prominent ones.

          9   Q.  Okay.  So, Whalley, Lavorato, Arnold.  And who was the --

         10   Shankman, did you say?

03:49    11   A.  Shankman, yes.

         12   Q.  Had Mr. Skilling talked about traders and trading company

         13   before that with you?

         14   A.  Yes.

         15   Q.  All right.  Let me direct your attention to the first part

03:49    16   of 1999 and ask whether you recall participating in what's

         17   called a "quarterly business review."

         18   A.  Yes.

         19   Q.  Tell the jury what a "quarterly business review" is.

         20   They've heard a lot of terms.  Try and distinguish that from

03:49    21   other things.

         22   A.  A "quarterly business review" is a meeting that

         23   Mr. Skilling attended with various business units.  He tried to

         24   do that on a quarterly basis.  It didn't always happen on a

         25   quarterly basis, but the quarterly business review was an
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03:49     1   opportunity for the business unit to give Mr. Skilling an

          2   update on -- a fairly in-depth update on the progress of their

          3   business.

          4   Q.  During a quarterly business -- and at that time, if I'm

          5   correct -- the first half of 1999, can you tell the jury where

03:50     6   you were working?  Remind them.

          7   A.  I was working at Enron Capital & Trade, which is within our

          8   Wholesale group.

          9   Q.  Do you remember during that quarterly business review

         10   Mr. Skilling saying anything about the term "trading"?

03:50    11   A.  Yes.

         12   Q.  What do you recall him saying?

         13   A.  At one point during someone's presentation, Mr. Skilling

         14   stopped the discussion and explained to the group that, "We



         15   refer to our business as a 'trading business,' where we use the

03:50    16   word 'trade' or 'trading' to describe our business."

         17                 And he told me he -- and he told the group that

         18   he was increasingly uncomfortable with that because the market

         19   may perceive us as a trading company and that would be bad for

         20   the stock price.  So, he asked if we could think of different

03:51    21   terminology to describe much of what we do in the business,

         22   that did not include the word "trade" or "trading."

         23   Q.  Let me stop you there.  "The market may perceive us,"

         24   Enron, "as a trading company; and that would be bad for the

         25   stock price."  Can you explain why that would be?
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03:51     1   A.  Yes.  If the market perceived Enron as a trading company,

          2   they would -- they would ascribe a lower multiple to our stock

          3   price.

          4   Q.  And that's --

          5            MR. BERKOWITZ:  I don't know if Mr. Sasso has it

03:51     6   handily, but EBS Demo Number 2?

          7                 We got the number wrong.  Maybe it's -- it's the

          8   multiple price earnings, multiple chart.

          9   BY MR. BERKOWITZ:

         10   Q.  Multiple is -- multiple times the earnings equals the stock

03:52    11   price, correct?

         12   A.  That's correct.

         13   Q.  And trading companies were known in the marketplace, I take

         14   it, to have a lower multiple than --

         15            MR. HOLSCHER:  Your Honor, I'm going to have to object

03:52    16   on the grounds that this is a -- an area for opinion.  This man

         17   is not an expert.  And if they get into the issue of what

         18   constitutes a trading company, what constitutes Enron, it's in

         19   the area for expert questioning and a number of other

         20   witnesses.

03:52    21            THE COURT:  Can you establish a predicate for his

         22   answer?

         23   BY MR. BERKOWITZ:



         24   Q.  Do you have Mr. -- did you have conversations with

         25   Mr. Skilling about how the market would view a trading company
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03:52     1   as opposed to a growth company?

          2   A.  Mr. Skilling told me on several occasions that if the

          3   market perceived Enron as a trading company our stock would get

          4   whacked.

          5   Q.  Do you recall any specific conversations where Mr. Skilling

03:53     6   said that the stock would get whacked if the market perceived

          7   Enron as a trading company?

          8   A.  On one occasion flying back from meetings in New York on a

          9   company plane we had this discussion, and he mentioned it

         10   there.

03:53    11   Q.  Do you recall the time frame of that?

         12   A.  It was late '98 or in 1999, early '99.  I don't remember

         13   the exact date.

         14   Q.  All right.  Did Mr. Skilling, at this quarterly business

         15   review, talk about coming up with a new term to define Enron?

03:53    16   A.  Yes.

         17   Q.  Direct you to Government Exhibit 4046.  Do you recognize

         18   that e-mail?

         19   A.  Yes, I do.

         20   Q.  It's an e-mail from you to Mr. Skilling on May 18th, 1999?

03:54    21   A.  Yes.

         22            MR. BERKOWITZ:  Judge, I would move for admission of

         23   Government 4046.

         24            MR. HOLSCHER:  No objection.

         25            THE COURT:  It's admitted.
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03:54     1       (Government's Exhibit Number 4046 admitted.)

          2            MR. BERKOWITZ:  Can you blow up the sub -- I guess the

          3   whole thing.  It's kind of small.

          4   BY MR. BERKOWITZ:

          5   Q.  What's the subject of the e-mail?

03:54     6   A.  "Coining a new term in lieu of trader/trading."

          7   Q.  And that's from Mr. Mintz to you on May 12th of 1999,

          8   correct?

          9   A.  That's correct.

         10   Q.  Can you tell the jury who Mr. Mintz is?

03:54    11   A.  Mr. Mintz is a -- Mr. Mintz was a tax specialist working

         12   for ECT at the time.

         13   Q.  Would he have been present, if you recall, at that

         14   quarterly business review?

         15   A.  I think he was present at that QBR.

03:55    16   Q.  Can you read what Mr. Mintz wrote to you and, I guess,

         17   Mr. Hannon?

         18   A.  Yes.  Mr. Mintz sent his e-mail to myself and Mr. Hannon.

         19   He says, "Following up on Jeff's request from today's EBR, I

         20   thought I would throw out to you a thought:  The word

03:55    21   'commerce' has a positive business connotation.  Perhaps

         22   something along the lines of 'Intellectual Business Commerce'

         23   or a derivative thereof, albeit a bit unwieldy, has some

         24   attraction.  'Commerce' has a broad enough meaning to capture

         25   the concepts of customer interface, strategic assets, and
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03:55     1   market maker that Jeff alluded to.  Anyway, one idea.  Let me

          2   know if you want me just to stick to tax."

          3   Q.  What did you do with Mr. Mintz' e-mail?

          4   A.  I forwarded it to Mr. Skilling.

          5   Q.  Did -- did you follow up at all with Mr. Skilling, if you

03:55     6   recall?

          7   A.  I don't know if I did.  I know that we began to try -- to

          8   try and use the words "trade" and "trading" less.  And we began

          9   to use "intermediate" and "intermediation" more and more after



         10   that.

03:56    11   Q.  Did you -- and you've heard Mr. -- well, let me move

         12   forward.

         13                 Did you have any personal knowledge, in the early

         14   2001 time period, about trading as opposed to logistics that

         15   was going on at Enron?

03:56    16                 And let me -- that's probably a bad question.

         17                 Are you familiar, Mr. Rice, with a term called

         18   "speculative trading"?

         19   A.  Yes.

         20   Q.  Can you describe for the jury what your understanding of

03:56    21   that term is?

         22   A.  My understanding of the term "speculative trading" is in

         23   trading a commodity, or really anything, you take a position in

         24   which you are betting that the price goes up or goes down if

         25   it's not -- it's not a balanced position, that's speculative
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03:57     1   trading.

          2   Q.  Okay.  Let me see if I can --

          3                 Betting on the price of a commodity?

          4   A.  Yes, of a commodity or a stock.

          5   Q.  Now, there's nothing illegal about speculative trading, is

03:57     6   there, Mr. Rice?

          7   A.  No.

          8   Q.  And, in fact, are you familiar with -- with whether Enron

          9   engaged, at times in its business, in speculative trading,

         10   betting on which way the price of a commodity was going to go?

03:57    11            MR. HOLSCHER:  Your Honor, I just object to the

         12   definition of the term he used, which is not the term of

         13   market.  Also, I ask for a time reference here.  This gentlemen

         14   was in EBS starting in mid 1999.

         15            THE COURT:  Overruled.

03:58    16   A.  I'm sorry.  What was the question?

         17   BY MR. BERKOWITZ:

         18   Q.  I think I have forgotten as well.  Let me try it again.



         19                 Were you aware, during the time that you were at

         20   Enron, that -- and let me -- during the time that you were at

03:58    21   Enron, that Enron would take speculative positions on

         22   commodities in the hopes of making money?

         23   A.  Yes, we did from time to time.

         24   Q.  All right.  And the -- let's focus you on the late -- and

         25   you were -- you're familiar with when you were at ECT, correct,
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03:58     1   which is the trading portion and you were --

          2   A.  Yes.

          3   Q.  And were you aware that while you were there, there was

          4   times when speculative positions were taken?

          5            MR. HOLSCHER:  I object.  We're far beyond the scope

03:58     6   of the case, and it's going to open the door to a lengthy

          7   examination of him and other witnesses on the company's

          8   practices for the last several years.

          9   BY MR. BERKOWITZ:

         10   Q.  Well, let me sharpen my pencil, as Mr. Petrocelli likes to

03:59    11   say, and direct you to the PRC in the first quarter of 2001.

         12   Did you participate in the PRC during that time period?

         13   A.  Yes.

         14   Q.  Remind the jury again what the PRC is.

         15   A.  The PRC is the performance review committee.  It's the

03:59    16   committee meetings that we had to evaluate each of the

         17   employees.

         18   Q.  Were you present sometime in the first quarter of 2001 and

         19   in about -- or any time in late 2000 or early 2001 in an

         20   evaluation of a trader named John Arnold?

03:59    21   A.  Yes.  In early or mid January, we had a performance review

         22   committee where we evaluated John Arnold.

         23   Q.  Was Mr. Skilling present, to the best of your recollection?

         24   A.  Yes.

         25   Q.  Can you -- was Mr. Lay present, if you know?
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04:00     1   A.  I think Mr. Lay was present, but I can't be sure.

          2   Q.  Can you tell the jury who John Arnold is, other than he's

          3   up on our board as a trader?

          4   A.  John Arnold is the individual who ran Enron North America's

          5   natural gas trading book.

04:00     6   Q.  And where was he located?

          7   A.  On the trading floor.

          8   Q.  In Houston, Texas?

          9   A.  In Houston, yes.

         10   Q.  Was Mr. Arnold good at what he did?

04:00    11   A.  Yes, he was.

         12   Q.  Did he make a lot of money for Enron?

         13   A.  Yes, he did.

         14   Q.  Was that something that was discussed during his

         15   performance review?

04:00    16   A.  Yes.

         17   Q.  Can you tell the jury generally what you recall being

         18   discussed about Mr. Arnold?

         19            MR. HOLSCHER:  Your Honor, I object on the grounds

         20   that he's admitted the truth of the matter asserted.  We

04:00    21   object.  We're happy to go into the entire trading operations.

         22   This is hearsay discussions attempting to get to the truth.

         23   BY MR. BERKOWITZ:

         24   Q.  Mr. Skilling was present at these conversations, correct?

         25   A.  Yes.
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04:01     1            THE COURT:  Did Mr. Skilling say anything?

          2            THE WITNESS:  I -- I know Mr. Skilling said things.  I

          3   don't remember exactly what Mr. Skilling said.

          4            THE COURT:  All right.  What's the purpose of this?

          5            MR. BERKOWITZ:  To show, your Honor, that there were



04:01     6   traders that were making a lot of money; and I'll get into some

          7   specifics.

          8            THE COURT:  How is that relevant?

          9            MR. BERKOWITZ:  Mr. Skilling says that Enron is not a

         10   trading company.

04:01    11            THE COURT:  All right.  Let's move along.  Ask the

         12   next question.

         13            MR. BERKOWITZ:  Can I ask along this line, your Honor?

         14            THE COURT:  Well, it depends on what the question is.

         15            MR. HOLSCHER:  Your Honor, if I can just interpose an

04:01    16   objection before he restates it.  It is not our position that

         17   Enron did not engage in trading.  This is more of a trade

         18   negotiation, and what he's talking about is a hearsay attempt

         19   to try and somehow take the trading operations and to

         20   characterize it as speculative.  We're happy to pursue that

04:01    21   area with a witness who knows that area, with the documents.

         22            MR. BERKOWITZ:  Your Honor, it goes to Mr. Skilling's

         23   state of mind.  And he's in the PRC.  They're evaluating a

         24   trader.  He's talking about the traders taking over the company

         25   and --
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04:02     1            MR. HOLSCHER:  I object on the grounds that he's

          2   merging two different time frames.  This is a January, 2001,

          3   PRC and we were talking about an August, 2001, meeting and

          4   that's not appropriate.

          5            THE COURT:  Let me just take it on a question by

04:02     6   question basis.  Let's hear the next question.

          7   BY MR. BERKOWITZ:

          8   Q.  Did anyone at the PRC talk about how much money Mr. Arnold

          9   had made trading?

         10            MR. HOLSCHER:  Your Honor, I'm going to object again.

04:02    11   The system at Enron is set up with a -- first, it's hearsay.

         12   It's a sophisticated trading system, and what is being

         13   described here is not correct.  This witness does not have

         14   personal knowledge.  We're happy to have Mr. Arnold take the



         15   stand or someone involved in trading.

04:02    16            THE COURT:  Overruled.

         17   A.  I'm sorry.  What was the question?

         18   BY MR. BERKOWITZ:

         19   Q.  I'm afraid to ask a new question because that one was

         20   actually overruled, the objection.  So, could you read back the

04:03    21   question and see if you can answer it?

         22       (Whereupon, the requested testimony was read as follows:

         23       "Question:  Did anyone at the PRC talk about how much money

         24   Mr. Arnold had made trading?")

         25   A.  Yes.
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04:03     1   BY MR. BERKOWITZ:

          2   Q.  Do you remember who said it?

          3   A.  I believe that was Mr. Whalley.

          4   Q.  And what did Mr. Whalley say?

          5            MR. HOLSCHER:  Objection, your Honor, hearsay.  And,

04:03     6   again, this is misleading hearsay, your Honor.  This is

          7   going -- we're going up a rabbit -- as Mr. Ramsey would say,

          8   we're going up a rabbit trail that's going to take many, many

          9   hours to bring us back.

         10            THE COURT:  Well, I don't know about that.  But I'm

04:03    11   still -- are you just trying to draw a distinction between

         12   transportation and trading, where they're not -- they're not in

         13   balance on the trades?

         14            MR. BERKOWITZ:  Yes, your Honor.  And Mr. Skilling has

         15   made statements that I believe have been played about the fact

04:03    16   that Enron was not exposed to commodity price risk.

         17            THE COURT:  Well, this seems like a rather cumbersome

         18   way to get to that evidence, if you have evidence of that.

         19            MR. BERKOWITZ:  Very well, your Honor.  I will -- I'll

         20   move on.  Can we have an answer to that question as to what was

04:04    21   in -- what was in Mr. Skilling's state of mind, at least at

         22   that time?

         23            THE COURT:  We don't know what was in Mr. Skilling's



         24   state of mind unless he knows that Mr. Skilling made the

         25   statement.  The statement may have been made by someone else,
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04:04     1   and Mr. Skilling may not have agreed with it.

          2            MR. HOLSCHER:  Same objection, your Honor.  The

          3   witness already said he doesn't remember what Mr. Skilling

          4   said.

          5            MR. BERKOWITZ:  I'll ask a new question.

04:04     6            THE COURT:  Well, then don't object yet.  He hasn't

          7   asked the next question.  You're either too early or too late.

          8                 Go ahead.

          9   BY MR. BERKOWITZ:

         10   Q.  Mr. Rice, did Mr. Arnold receive a rating at the PRC?

04:04    11   A.  Yes, he did.

         12   Q.  One is good and five is bad, right?

         13   A.  (Indicating.)

         14   Q.  What did Mr. Arnold get?

         15   A.  I believe Mr. Arnold got a one.

04:04    16   Q.  All right.  Do you have any recollection as to what his

         17   bonus was?

         18            MR. HOLSCHER:  Your Honor, objection on the grounds

         19   that --

         20            THE COURT:  I sustain the objection.

04:05    21   BY MR. BERKOWITZ:

         22   Q.  But to be clear, at least in -- you've had conversations

         23   with Mr. Skilling about not wanting to be perceived as a

         24   trading company?

         25            MR. HOLSCHER:  Your Honor, asked and answered twice.
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04:05     1            THE COURT:  Sustained.

          2   BY MR. BERKOWITZ:

          3   Q.  Let's move forward in time since it's not going well going

          4   back in time.

          5                 How about August of '01?  So, to reframe where we

04:05     6   are in the hopes that I can actually move forward here, July

          7   you had a conversation with Mr. Skilling where you told him you

          8   were leaving.  He told you he was thinking about leaving in a

          9   couple of years and wanted you to stay, correct?

         10   A.  That's correct.

04:05    11   Q.  What was your response to him?

         12   A.  I told him that I wanted to leave now.  I didn't want to

         13   stick around.  However, I said I would do -- I will do one

         14   thing -- or there's a different way to do this.  I said I have

         15   a lot of options that vest, which means I can exercise or sell

04:06    16   these options; and I think it was January of 2002.

         17   Q.  Explain to the jury again, talking about options, those

         18   were -- what were those again?  And you can use this as the

         19   context to do that.

         20   A.  Yeah.  "Options" are the right to buy the stock at a preset

04:06    21   price.  And, so, in this case I had a lot of options that

         22   the -- the price that I had the right to buy the stock at was

         23   ranging anywhere from, like, $18 to $25.  And I think Enron's

         24   stock was trading at 45 to 50 dollars at the time.

         25                 So, I had -- I had a lot of value that was tied
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04:06     1   up in these options.  But they were on a vesting schedule,

          2   which means I couldn't sell those options until January of

          3   2002.  So, theoretically, I would have to stick around the

          4   company until January of 2002 to be able to exercise those

          5   options and to make that money.

04:07     6   Q.  What did Mr. Skilling say when you -- when you articulated

          7   to him?

          8   A.  Yes.  My contract had a provision that said if I am fired

          9   within 90 days of this vesting date, then I get -- I get to



         10   vest in those options.  That was put in there so that I can't

04:07    11   be fired the day before they -- you know, they could be

         12   exercisable, and then I would lose that value.

         13                 So, I told Mr. Skilling that I would stay until

         14   the 1st of November, but he had to fire me at that point in

         15   time.  And if he did that, then that meant that I -- that I

04:07    16   could get the value of these options.  And Mr. Skilling said,

         17   "Fine.  That's what I want to do.  I want you to stick around

         18   as long as you can."

         19   Q.  What were you planning to do?  What did Mr. Skilling ask

         20   you to do?

04:08    21   A.  Mr. Skilling asked me -- first, I said, "Look, I'll stick

         22   around for -- until this November 1 date, but I want to take a

         23   little bit of time off.  And then I'll come back and I'll do

         24   some projects.  If there's some special projects that you need

         25   some help on, I'll be glad to do those until I actually --
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04:08     1   until I actually get fired."

          2   Q.  Did you take a little time -- and Mr. Skilling agreed?

          3   A.  Yes, he did.

          4   Q.  Did you sign a new contract or anything?

          5   A.  I signed a -- I signed a contract which reflected what we

04:08     6   were talking about.

          7   Q.  Did you go away for a little bit?

          8   A.  I took a couple of weeks off, yes.

          9   Q.  Moving now towards late July, early August, did you set up

         10   any other meetings with Mr. Skilling or did you hear from him?

04:08    11   A.  Yes, we set up a lunch meeting for August 1.

         12   Q.  Who set that up, if you recall?

         13   A.  I think Mr. Skilling did.  Because I recall thinking,

         14   "Well, Mr. Skilling has thought about some things that he wants

         15   me to do and he's going to get together and explain those to

04:09    16   me."

         17                 So, I think it was Mr. Skilling that set that up.

         18   Q.  Did the meeting take place?



         19   A.  Yes, it did.

         20   Q.  Do you remember where this meeting took place?

04:09    21   A.  It was at Vincent's Restaurant here in Houston.

         22   Q.  Let me direct your attention, Mr. Rice, to Government

         23   Exhibit 4510.  Do you recognize that?

         24   A.  Yes, I do.

         25   Q.  What is that?
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04:09     1   A.  It's a calendar entry dated August 1, 2001.

          2            MR. BERKOWITZ:  Can we move for admission of that,

          3   your Honor?

          4            THE COURT:  It's admitted.

          5       (Government's Exhibit Number 4510 admitted.)

04:10     6            MR. BERKOWITZ:  Very good.

          7   BY MR. BERKOWITZ:

          8   Q.  And that's August 1st, '01, lunch with Jeff Skilling,

          9   11:45, at Vincent's?

         10   A.  That is correct.

04:10    11   Q.  What -- what, if anything, when you sat down to lunch, did

         12   Mr. Skilling say to you?

         13   A.  We chatted for a few minutes, and then Mr. Skilling told me

         14   that he had decided to leave the company.

         15   Q.  Did that surprise you?

04:10    16   A.  Yes, it did.

         17   Q.  What did you say to him?

         18   A.  I said, "I'm surprised."  I said, "I didn't -- I didn't see

         19   this coming."

         20                 I didn't really realize that -- when I talked to

04:10    21   him a couple of weeks before and he said it might be a couple

         22   of years before he left, that it would be this soon.

         23   Q.  Did you ask him anything about why?

         24   A.  Yes, I asked him why.

         25   Q.  What did he say?
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04:11     1   A.  He said that he was leaving for personal reasons.  He said

          2   he wasn't really having fun, and he had -- he had personal

          3   reasons for wanting to leave the company.

          4   Q.  Did he say anything else about what he planned to do or

          5   what he was thinking about doing in leaving the company?

04:11     6   A.  He told me -- after we got past the initial sort of

          7   surprise, we spent quite a bit of time talking about

          8   Mr. Skilling wanting to get a boat and, you know, sail to

          9   different places around the world.

         10   Q.  Did he describe in any detail what the boat -- anything

04:11    11   about the boat?

         12   A.  All I remember was it was more like a ship.  It was a big

         13   boat that you could put cars on and maybe a helicopter.

         14   Q.  Did Mr. Skilling tell you where -- when he was planning to

         15   do this?

04:11    16   A.  I don't think that he gave me a time frame.

         17   Q.  Was it something that you felt was -- had already been

         18   publicly announced?

         19   A.  Oh, I'm sorry.  I thought you were talking about the boat.

         20   Q.  Oh, I'm sorry.  I'm moving past the boat with the helipad.

04:12    21                 Did Mr. Skilling tell you anything about when he

         22   was going to leave Enron?

         23   A.  Yes.  He told me that it was imminent and that it would be

         24   announced within a couple of weeks.

         25   Q.  Did you believe that that was important information?
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04:12     1   A.  Yes, I did.

          2   Q.  After that lunch, what did -- what did you do?

          3   A.  I went back to my office, and I sold stock.

          4   Q.  Was one of the reasons you sold stock based on the

          5   nonpublic news that Mr. Skilling was leaving?



04:12     6   A.  That was part of the reason, yes.

          7   Q.  Were there other times while you were at Enron that you

          8   sold stock with information that wasn't available to the

          9   marketplace but that you thought that they might want to know

         10   about?

04:12    11   A.  Yes.

         12   Q.  Did that happen during a time period related to the

         13   problems at EBS?

         14   A.  Yes, it did.

         15            MR. HOLSCHER:  Objection, your Honor, just vague as to

04:13    16   time.  If we could just have an understanding of what time

         17   period they're talking about, the other insider trading.

         18            THE COURT:  Can you be more specific as to the time?

         19   BY MR. BERKOWITZ:

         20   Q.  Mr. Rice, you have -- during the first quarter of 2001,

04:13    21   were there any time periods when you traded?

         22   A.  Yes.  I sold -- I sold stock under a sales plan where some

         23   stock was sold almost every day of the quarter, and I also sold

         24   stock in mid February of 2001.

         25   Q.  Is the mid February under a sales plan?
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04:13     1   A.  No.  That was outside of the sales plan.

          2   Q.  So, putting aside the sales plan in February, did you sell

          3   stock with information that you thought the market might want

          4   to know?

          5   A.  I sold stock, and I was in possession of material nonpublic

04:13     6   information.

          7   Q.  And that related to the true financial performance of EBS?

          8   A.  It did relate to the true financial performance of EBS.

          9            MR. BERKOWITZ:  Your Honor, I don't know if now would

         10   be a good time to take a quick break.  I'm going to -- I'm

04:14    11   wrapping up very shortly.

         12            THE COURT:  Well, do you want -- I mean, I was going

         13   to let the jury go about 4:30.  If we take a break and bring

         14   them back in 10 minutes, that only gives us 5 minutes.  Why



         15   don't we just adjourn a little bit early?

04:14    16                 Do you-all mind if we stop a little early?  I see

         17   no objection.

         18                 I thank you for being here again.  You-all have

         19   been a great jury.  You're always on time, ready to go.  In

         20   fact, they've asked if we could start at 7:30; but I thought --

04:15    21   you-all have a good Valentine's, what am I thinking.  See you

         22   in the morning.

         23       (Jury not present)

         24            THE COURT:  All right.  Be seated.

         25                 Mr. Rice, you're excused.
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04:15     1                 I need an updated Government exhibit list.  I

          2   have -- I've admitted 4542.  I don't know what it is.  It's not

          3   on the list.  So, in the morning if you could let me have a --

          4            MR. BERKOWITZ:  I think that was this morning, Judge.

          5   We will get you a new one.  I apologize for that.

04:15     6            THE COURT:  It's not the primary thing on a list of

          7   things to do, but at some point --

          8            MR. BERKOWITZ:  Keeping you happy is up there, Judge.

          9            THE COURT:  I think it's all right to let the jury go.

         10   It's hard for anybody to concentrate for six hours.  So,

04:15    11   they'll be fresh in the morning.  Maybe you can pare down your

         12   final questions like Mr. Petrocelli did.

         13                 Is there anything else we need to discuss this

         14   evening?

         15            MR. PETROCELLI:  No, Judge.  Thanks.

04:15    16            THE COURT:  Okay.  We may finish with Mr. Rice.  Who

         17   is next?

         18            MR. BERKOWITZ:  I believe a -- Terry West is the next

         19   witness, your Honor.

         20            THE COURT:  And that will be a very brief witness, you

04:16    21   said?

         22            MR. BERKOWITZ:  "Very brief" is relative in this case;

         23   but, yes, in this case, she will be very brief.  Probably an



         24   hour or less on --

         25            MR. STRICKLIN:  A couple of hours, hour and a half.
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04:16     1            MR. BERKOWITZ:  Mr. Stricklin talks slower than I do.

          2            THE COURT:  Okay.  I allowed a lot of repetition

          3   during the last couple of weeks because everybody is gaining on

          4   a learning curve.  But the amount of repetition, either on

          5   direct or cross, is going to be compressed as the trial goes on

04:16     6   because the jury's understanding of these issues won't need as

          7   much explanation.  So, I'll just put that in the marketplace of

          8   ideas.  We'll see you-all in the morning.

          9            MR. PETROCELLI:  Thank you, your Honor.

         10            A MARSHAL:  All rise.

         11       (Proceedings were recessed for the evening)

         12                              * * * * *

         13   

         14   

         15   

         16   
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         24   

         25   
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